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Judicial Conference Study of Administrative 
Procedure 


At the St. Louis meeting in 1950, Commissioner Aitchison directed 
attention to the fact that a Committee had been set up under the 
Judicial Conference of the United States to consider means of conserving 
the time of all concerned by avoiding ‘‘cluttered records’’ before ad- 
ministrative agencies. The reports of the Judicial Committee, and the 
Committee of Judges, and the final action taken by the Judicial Confer- 
ence appear below. 

The Judicial Conference of the United States is comprised of the 
Chief Justice presiding, and the Senior Circuit Judges in the eleven 
Circuits and the District of Columbia Court of Appeals. 


TO THE CHIEF JUSTICE OF THE UNITED STATES, CHAIRMAN, AND THE 
MEMBERS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES. 


Sirs: 


Your Committee, appointed December 17, 1949, to examine into the 
present procedure governing controversies arising under the antitrust 
and other laws and under various statutes establishing regulatory 
agencies, with a view to advancing the effective, expeditious and eco- 
nomic disposition of such controversies, reports, in this its second re- 
port,* concerning the administrative phase of its assignment. 

Attached is the report of the Advisory Committee on Administra- 
tive Procedure, appointed by the Chief Justice to inquire into the prob- 
lems of unnecessary delay, expense, and volume of record in adminis- 
trative proceedings. The members of your present Committee, signatory 
to this report, have not had the personal experience in administrative 
proceedings which would enable them to make authoritative suggestions 
concerning the details of administrative procedure. However, they are 
satisfied to rely upon the obvious competence of the Advisory Commit- 
tee, noting that the suggestions in the attached report are consistent with 
the objectives sought in the report of this Committee concerning judicial 
proceedings in antitrust and similar cases. Upon that basis your Com- 
mittee approves the report and submits it for the approval of the 
Judicial Conference. 

Your Committee specifically recommends the adoption by the Judi- 
cial Conference of the first recommendation made by the Advisory Com- 
mittee. That recommendation is that the Judicial Conference suggest 





* The Judicial conference of the United States at its meeting held in Washington, 
D. C. on September 24, 25, and 26, 1951, adopted this report with the following 
addition: That it is suggested that in any conference which may be called by the 
President, as recommended therein, representatives of the bench and bar be included 
in such numbers and in such capacities as to him may seem appropriate. 


Editor’s note: See pp. 120-22, November, 1950 Journal, Vol. XVIII, No. 2, for 
remarks of Honorable C. B. Aitchison in connection with the Judicial Conference 
Study of Administrative Procedure. 
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to the President that he call a Conference of representatives of the ad- 
ministrative agencies for the purpose of devising ways and means for 
the elimination of unnecessary delay, expense, and volume of record in 
administrative proceedings. The Advisory Committee denominates this 
recommendation as its primary recommendation. 

The documentary material accumulated by the Advisory Committee, 
consisting chiefly of comments and suggestions on behalf of various 
individuals both in and out of Government service, and committees of 
bar associations and other groups, are lodged in the possession of the 
Chairman of your Committee. They will be presented to the Judicial 
Conference and thereafter deposited as it may direct. 


Respectfully submitted, 


E. Barrett PrRETTYMAN, Chairman 
KIMBROUGH STONE 
CALVERT MAGRUDER 
Avueustus N. Hanp 
Water C. LINDLEY 
W. Cavin CHESTNUT 
FRANK L. KLorEs 
PauL LEAHY 
Vincent L. LEIBELL 
Lron R. YANKWICH 
Adopted April 21, 1951. 





TO THE JUDICIAL CONFERENCE COMMITTEE ON PROCEDURE IN 
ANTITRUST AND OTHER CASES: 


Sirs 


Your Advisory Committee on Procedure before Administrative 
Agencies begs to report as follows: 

On June 30, 1950, your Advisory Committee initiated a first-hand 
investigation of the causes of excessive delay and expense and unduly 
voluminous records in the procedures of Federal regulatory agencies, 
and possible remedies therefor. Each member of the Committee con- 
ducted such an inquiry among the members and staff of one such agency, 
and among the attorneys practicing administrative law before it. Con- 
sideration was given to the views expressed by members of the American, 
District and Federal Bar Associations. On the basis of these investiga- 
tions, findings have been made and recommendations formulated. 


i 
Importance of the Problem 


The Advisory Committee finds that for some time a number of 
Federal regulatory agencies have been making earnest efforts to eradi- 
cate from their administrative practice the causes hindering the ex- 
peditious adjudication of their proceedings. It has been found further, 
however, that although the problems here under consideration have been 
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partially solved in some agencies, they still remain as continuing major 
difficulties in the over-all administrative procedures of the Federal 
government. In fact, unduly voluminous records and unreasonable 
delay constitute a hindrance to the success of the administrative process 
and to the effective administration of justice by regulatory agencies. It 
is with respect to this type of lengthy hearing and unduly bulky record 
that the observations and recommendations of the Advisory Committee 
are made. 

The contributing causes of these difficulties vary from proceeding 
to proceeding, and from agency to agency. In fact, the responsibility 
for these causes must be shared to some degree by the courts, the ad- 
ministrative agencies, the hearing examiners, and by counsel for all 
parties, public and private. Necessarily, the remedies for the causes 
must also vary. Accordingly, no attempt has been made to specify any 
cause as the principal one, nor any remedy as universally applicable, or 
as a complete and final solution for all the problems here considered. 


Administrative Agency Conference 


The procedure of the administrative agencies, pursuant to acts of 
Congress, is primarily a matter for the executive branch of the govern- 
ment. In the final analysis, it would be inappropriate and impractical 
for the Judicial Conference to attempt to formulate and promulgate 
uniform rules for the guidance of the Federal regulatory agencies. The 
regulatory agencies themselves must solve this problem. The solution 
may best be accomplished by the cooperation of all agencies involved; 
in fact, a cooperative approach, with mutual exchange of experience and 
suggestions, seems imperative for the most efficient functioning of the 
administrative agencies. With such an approach to this problem in 
mind, your Committee’s primary recommendation is that the Judicial 
Conference suggest to the President that he call, or cause to be called, 
a Conference of Representatives of the Administrative Agencies having 
adjudicatory and substantial rule-making functions, for the purpose 
of devising ways and means for achieving the objectives with which this 
Committee is concerned: that is, of preventing unnecessary delay, ex- 
pense, and volume of records in administrative proceedings and of 
improving generally the efficiency and economy of the administrative 
process, and that particular attention be given to each factor of the 
problems herein outlined. It is further suggested that such Conference 
might establish a procedure for a continuous exchange of views and a 
review of progress relating to these objectives at regular intervals. 


il 
Separation of Investigatory and Adjudicatory Proceedings 


Administrative agencies have both investigatory and adjudicatory 
functions. The blending of these functions in one proceeding on occas- 
sion results in unnecessary expense and volume of record. An agency 
may institute an investigation, in which initially there are no overt 
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disputes and therefore no stated issues, and in which the ordinary rules 
of evidence are inapplicable. As the investigation progresses, it is 
transformed gradually into a controversy over one or more features, and 
from this controversy there finally emerges an adjudicatory or rule- 
making decision upon specific disputed matters involving rights. The 
record in such a proceeding may contain vast amounts of evidence im- 
material and irrelevant to the eventually disputed items. 

So far as practicable, the agencies should bear in mind the distine- 
tion between the investigatory and the rule-making or adjudicatory 
phases of administrative proceedings. If investigation reveals the need 
for the determination of rights and the possibility that adjudicatory or 
rule-making orders will be necessary, an adversary proceeding should 
be initiated and the issues requiring determination should be clearly 
stated. It is believed that such a practice would tend to restrict the 
record in the controversy to material relevant to the disputed issues. 


IV 
Deficient Pleadings 


Basic deficiencies in pleadings may result from the failure to pre- 
pare complaints, petitions and applications clearly and adequately de- 
fining the issues to be determined, and the failure on the part of oppos- 
ing counsel to submit answers clearly and fully responsive thereto. 

These obstacles to the expeditious determination of administrative 
proceedings should be minimized by the exercise of a greater degree of 
skill and care in the preparation of such pleadings, and by a require- 
ment that answers thereto clearly differentiate between responsive 
pleading and affirmative defense. 


Vv 
Pre-hearing Conference Procedure 


Lack of provision, or inadequate or ineffectual provision, for pre- 
hearing conferences, and lack of clarity of understanding by the hearing 
officer and counsel as to the purposes and possibilities of such conferen- 
ces, contribute largely to the difficulties here under consideration. 

It should be made plain that the primary purpose of pre-hearing 
conferences in administrative proceedings is not necessarily to settle 
legal disputes and thus to dispense with the necessity of trying a case. 
The primary purpose is to prepare the case for trial in such a way as to 
facilitate and shorten trial. It should be made equally plain that the 
element of surprise, which upon occasion has played too important a role 
in the hearing room, should form no part of any administrative pro- 
ceeding. 

The success of a pre-hearing conference is dependent primarily 
upon two factors: firm direction of the conference on the part of the 
hearing officer, and whole-hearted cooperation on the part of counsel. 
In the absence of these two elements, little or nothing can be accom- 
plished. 
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Pre-hearing conferences, if properly conducted, can and do result 
in clear definition of issues, clarification of ambiguous issues, simplifica- 
tion or elimination of some issues, or stipulation as to part or all of the 
facts in controversy. Proceedings can be, and in some agencies have 
been, substantially expedited by exchange of proposed exhibits, submis- 
sion of statements of proposed expert testimony, agreement as to cooper- 
ation in indexing long records, agreement that statistical matter be ac- 
companied by written explanation, with the person who has prepared 
such explanation made available for cross-examination, and agreement 
as to hearing dates and places. 

It is specifically recommended that the practice of holding pre- 
hearing conferences be adopted by all Federal regulatory agencies con- 
ducting adversary proceedings, for use when the nature of the proceed- 
ing is such that fruitful results reasonably may be anticipated and the 
location of the parties is such as to make the pre-hearing conference 
practical. If such procedure is now at variance with the rules of a 
particular agency, such rules should be appropriately amended, and 
meanwhile counsel should adopt the practice of holding informal con- 
ferences to accomplish as many as possible of the objectives described 
above. 

An experienced agency may be able to accomplish by correspond- 
ence much that a pre-hearing conference would accomplish, or it may, 
from its experience, be able to prescribe special rules of procedure for a 
particular case and so accomplish many of these objectives. 


vi 
Reception of Irrelevant and Immaterial Evidence 


The reception of substantial quantities of irrelevant and immaterial 
evidence, both oral and documentary, through inadequate restriction 
of the testimony of witnesses and undue relaxation of the rules of evi- 
dence contributes largely both to the bulk of the record and the length 
of time required to adjudicate a proceeding. The tendency on the part 
of hearing officers to excessive leniency in these particulars has been 
due principally to the attitude of the regulatory agencies themselves 
and of the Federal courts, which have criticized hearing officers for ex- 
eluding evidence of doubtful relevancy in unwarrantedly sweeping 
terms. For example, in Donnelly Garment Co. v. National Labor Re- 
lations Board, 123 F.2d 215 (1941), the court stated: 


‘¢ |. we expressed the opinion that the practice which should be 
followed by a trial examiner in taking evidence and ruling upon 
objections to evidence is that which applies to special masters in 
equity proceedings, and ‘that the record should contain all evi- 
dence offered by any party in interest, except such as is palpably 
incompetent...’ .... If the record on review contains not only 
all evidence which was clearly admissible, but also all evidence of 
doubtful admissibility, the court which is called upon to review the 
ease can usually make an end of it, whereas if evidence was ex- 
cluded which that court regards as having been admissible, a new 
trial or rehearing cannot be avoided.’’ 
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The resulting reaction on the part of hearing officers has been an un- 
warranted degree of liberality in the reception of evidence. In fact, 
many courts, agencies, hearing officers, and members of the Bar, both 
government and private, have had a fixed attitude against any restric- 
tion of evidence in administrative proceedings. That attitude is a prime 
eause of the conditions here considered. Without a reversal of that 
attitude on the part of all concerned, no remedial steps can be effective. 

Although strict application of the rules of evidence as to compe- 
tency is not advocated for all administrative proceedings, it is obvious 
that there should be a stricter application of those rules as to relevancy 
and materiality. In no other way can any substantial progress be made 
in expediting hearings and reducing the bulk of records. This can be 
done only if hearing officers are supported by their agencies and by the 
courts in stricter application of these rules of evidence. Hearing officers 
should be reminded that they have ample legal authority to restrict both 
direct and cross-examination of witnesses to testimony relevant and ma- 
terial to the issues involved, and should be encouraged by their agencies 
to exercise such authority. 


vil 
Hearing Officers 


Failure on the part of hearing officers to exercise their authority 
to control the conduct of hearings and to confine testimony and other 
evidence, and arguments of counsel before them, to that which is 
relevant and material to the issues, is recognized as a substantial factor 
in the problems here under consideration. 

A prime essential to solution of this factor of the problem is a 
thorough understanding between the agency and its hearing officers as 
to the policies of the agency in respect to procedure, the authority of 
the hearing officer, and the processes effectuating that authority, from 
the first conference prior to trial of a particular case to the promulga- 
tion of the findings and the hearing officer’s decision therein. Hearing 
officers cannot effectively restrict either the time, the scope, or the vol- 
ume of a proceeding in the absence of such thorough understanding of 
the policies of the particular agency in respect thereto. They must also 
have readily available some means by which a procedural ruling can be 
effectively established as controlling. Whether such means be authority 
reposed in the hearing officer, ready reference to a superior, active par- 
ticipation by agency members, or some other process, is immaterial. 
Lacking such assurances and such facilities, hearing officers inevitably 
permit the greatest latitude in procedure. 


Vill 
Inadequate Preparation and Dilatory Tactics 


Inadequate preparation by counsel contributes in a large measure 
to the problem here considered. All too often counsel come to a hearing 
obviously without that detailed understanding of the facts involved in 
the controversy which is essential to a working knowledge of the issues 
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therein, and without a complete plan for the presentation of their case. 
Although apt and experienced counsel can, and frequently do, present 
their case in such a way as to shorten the record and accelerate the pro- 
ceeding, sometimes such counsel engage in dilatory or obstructive prac- 
tices, such as excessive objections and motions, unreasonably lengthy 
arguments, and astute delaying tactics. 

Lack of preparation on the part of counsel should be replaced by 
diligent and adequate preparation. Every agency should provide a 
method whereby it may ascertain whether counsel are actually and 
completely ready for the orderly and expeditious presentation of the 
evidence they deem pertinent, especially in cases which appear likely 
to prove unusually long or complicated. Cases which are not ready 
for such presentation should not be docketed for hearing. Cases in 
which the preparation on behalf of the moving or complaining party is 
unreasonably and inexcusably delayed may be dismissed for lack of 
proper prosecution. Likewise, undue delay in the presentation of the 
defense should be considered sufficient cause to close the proceeding be- 
fore the hearing officer and proceed to the determination thereof. Undue 
delay by any party should not be permitted to delay the progress of the 
proceeding. 

Deliberate dilatory or obstructive tactics, when recognized as such 
at any time during a proceeding, should be condemned as unethical and 
dealt with by disciplinary action under agency rules. A hearing tribu- 
nal should not be required to endure such tactics. 


IX 
Incorporation by Reference of Other Case Records 


The practice of indiscriminate incorporation into the record, by 
reference, of other case records has resulted in the inclusion of consider- 
able quantities of immaterial or irrelevant evidence. 

Incorporation into the record, by reference, of the record of a 
previous proceeding should be selective, including only those portions 
of such record which are clearly relevant and material to the issues in 
the case being adjudicated. 


x 
Method of Presenting Scientific and Economic Evidence 


The present method of presenting scientific and economic evidence, 
by the testimony of expert witnesses, is recognized as cumbersome and 
unsatisfactory. No satisfactory substitute for this method, however, has 
yet been devised. 

Some of the objectionable features thereof may be diminished to 
some degree by the limitation, prior to hearing, of the number of experts 
who are to testify, and the submission, prior to hearing, of a summary 
of the expert testimony to be presented, in order to facilitate cross- 
examination. Also, whenever feasible, a pre-hearing conference of 
expert witnesses, with the aid of experts from the staff of the agency 
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where feasible, should be held, at which all scientific points on which 
agreement is possible should be stipulated between the parties. This 
will greatly narrow the field to be covered by expert testimony. 


Xl 
Lack of Adequate Indexing of the Record 


It is recognized that the lack of an adequate index to long records 
causes delay and complicates the study necessary both by the agency 
and by the reviewing courts, thus retarding adjudication of cases before 
them. 

Counsel should be encouraged to cooperate in current indexing 
when it is believed that the completed record will exceed approximately 
2,500 pages. Such a cooperative undertaking might be agreed upon in 
pre-hearing conference. 


Xil 
Briefs on Review 


In order to reduce the bulk of printed records on review and to 
simplify the mechanics of designating the portions of the certified record 
to be printed, it is proposed that the briefs of the parties before the 
court be written prior to the printing of the record. Folio references 
to the transcript of record as certified by the agency would be used, 
thereby making it possible to designate for printing only those portions 
of the record before the agency which counsel, in their briefs, had 
relied upon. 

Such procedure in the printing of briefs would require amendment 
in the rules of the courts. Your Committee recommends that a review 
of the rules be made for the purpose of implementing the proposals of 
this paragraph and of paragraph XIII. 


XI 
Certification of Records to the Reviewing Court 


The present practice in most agencies, when bringing cases before 
the reviewing court, is to certify the entire record to that court, no at- 
tempt being made to select only that portion of the record which is 
relevant and material to the issues appealed. Such a general certifica- 
tion is required by the enabling acts of some agencies. 

Since the issues presented to the reviewing court are frequently 
narrower than those adjudicated by the agency, parties should be en- 
couraged to stipulate for the reduction of the record to be certified to the 
reviewing court, whenever such procedure is permitted by law. When 
such procedure is not so permitted, it is recommended that the agency 
seek remedial legislation. 
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XIV 
Civil Service Rating Practice 


A further cause contributing to voluminous records, lengthy argu- 
ments and unrestricted testimony is the current belief among hearing 
officers that it is the practice of the Civil Service Commission to place 
value upon the length of the record in determining the classification 
of the hearing officer adjudicating the proceeding. This belief neces- 
sarily arises from certain sections of the class specifications for hearing 
examiners currently in use by the Civil Service Commission, which state 
in part as follows: 


‘‘These specifications are guides or standards by which the 
United States Civil Service Commission establishes compensation 
for the hearing examiners... 


‘‘The relative importance and difficulty of a proceeding are 
sometimes reflected in its magnitude as measured by the length of 
the hearing, the number of witnesses, the number of pages of testi- 
mony and of documentary evidence, and the number of parties and 
their attorneys. However, no premium is placed on protracted 
hearings or the development of an avoidably large record. Im- 
portant elements are the number and nature of the issues and the 
novelty of the contentions or questions; the technical nature and 
complexity of the evidence; the magnitude, importance, and extent 
of the public and private interests involved; and the difficulties 
encountered in the application of the law to the facts.’’ 


Although the opening language of the foregoing paragraph is modi- 
fied by the statement that ‘‘no premium is placed on protracted hearings 
or the development of an avoidably large record,’’ there appears in each 
grade classification an apparently contradictory statement which nulli- 
fies that modification by prescribing that the size of the record be one of 
six factors, three or more of which shall be considered in determining 
the classification of the hearing examiner, as follows: 


P-4 (Now GS-11)... . ‘‘(e) small records,’’ 

P-5 (Now GS-12)... . ‘‘(e) relatively small records,’’ 
P-6 (Now GS-13)... . ‘‘(e) large records,’’ 

P-7 (Now GS-14). .. . ‘‘(e) extremely large records,’’ and 
P-8 (Now GS-15). . . . ‘‘(e) voluminous records.’’ 


It is recommended that the Civil Service Commission be advised 
that the placing of value upon the mere size of the record in any pro- 
ceeding for the purpose of classification of hearing officers tends to in- 
erease rather than lessen the bulk of records and the cost of adjudica- 
tion, and is inconsistent with the objectives herein expressed. 
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XV 


Conclusion 


It is believed by your Committee that the measures and practices 
herein recommended would greatly reduce the unnecessary delay, ex- 
pense, and volume of records in administrative adjudicatory and rule- 
making proceedings, would promote the efficiency of the administrative 
agencies and would thereby enhance the value and the economy of the 
administrative process in the public interest. 


Respectfully submitted, 


E. Barrett PrRettyMAn, Chairman 

CiypbE B. AITCHISON 

BENEDICT P. CoTToNE 

Rosert K. McConNauGHEY 

E. L. Reynoups 

Pau. L. STYLEs 

JOHN CARSON 

Preston ©. Kina, JR. 

JosEPH J. O’CONNELL, JR. 

BRADFORD Ross 

JOHN L. SULLIVAN 

Roger J. WHITEFORD 
Adopted March 30, 1951. 
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Hon. Clyde B. Aitchison is senior member of the Interstate Commerce 
Commission. He formerly was General Counsel of the National 
Association of Railroad and Utility Commissioners, and prior to 
that was a member of the Public Service Commission of Oregon. 


Hon. John Carson is a member of the Federal Trade Commission. He 
was formerly Consumers’ Counsel to the National Bituminous Coal 
Commission and, prior to that, Secretary to the late Senator James 
Couzens of Michigan. 


Benedict P. Cottone is General Counsel to the Federal Communications 
Commission. 


Preston C. King, Jr., is in the private practice of law as a partner in the 
firm of Pope Ballard and Loos of Chicago and Washington. 


Robert K. McConnaughey is in the private practice of law as a member 
of the firm of Shea, Greenman, Gardner and McConnaughey. He 
was formerly a member of the Securities and Exchange Commission. 


Joseph J. O’Connell, Jr., is presently practicing law in the District of 
Columbia. He was formerly Chairman of the Civil Aeronautics 
Board and General Counsel to the Treasury Department. 





SRactaget? 










OCTOBER, 1951 





E. L. Reynolds is Solicitor for the Patent Office. 


Bradford Ross is General Counsel to the Federal Power Commission. 


Hon. Paul L. Styles is a member of the National Labor Relations Board. 


Hon. John L. Sullivan is presently practicing law in the District of 
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“Permanent Variable” Study on Class I Railroads * 


By Joun E. Hanssury, Head Valuation Engineer, 
Bureau of Valuation, Interstate Commerce Commission 


PART | 
“PERCENT VARIABLE” 


Out-of-Pocket Cost or the Percent by Which Total 
Operating Expenses Vary With Traffic Changes 


FOREWORD 
“Percent Variable” or ‘““Out-of-Pocket Cost’”’ 


The ‘‘ percent variable’’ or ‘‘ out-of-pocket cost’’ as used in this study 
expresses the percent variation in total operating expenses related to the 
percent increase or decrease in gross ton miles per mile of main track 
operated. 

This current study relating to total operating costs has taken into 
consideration many of the major objections which have been directed 
against similar studies, but since the conclusions are not at great vari- 
ance with the results of these prior studies, it is concluded that many 
of the adjustments considered necessary are offsetting. 


General Comments 


(1) It developed early in the study that it would be impossible to 
obtain any persuasive figures statistically for the development of a ‘‘ per- 
cent variable’’ without having a perspective extending over a long period 
of time, because maintenance and other expenditures frequently lag be- 
hind traffic changes. Therefore a period of 23 years, namely 1926-48 
incl., (limited to this period because of availability of data) was selected 
in order to eliminate such lags. The volume of traffic and the amount 
of expenditures were then averaged for this period. Later and shorter 
periods were not used because of distortions during the ‘‘depression”’ 
and the war and post-war periods. However, a check which was made 
on 20 Class I roads for the period 1937-1941 inecl., developed the same 
percent variable. 

(2) It was also evident that it would be impossible to develop a 
persuasive ‘‘percent variable’’ unless the amount of savings due to the 
continual yearly ‘‘improvement in the art’’ was isolated and the operat- 
ing expenses appropriately adjusted for the amount of this improve- 
ment. Under the method herein used in developing the ‘‘ percent vari- 
able’’ the “‘improvement in the art’’ is not appreciably involved since 
the average of 23 years is considered as a separate investigation in each 
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comparison. The ‘‘improvement in the art’’ and its development is dis- 
cussed in detail later. 

(3) In this study comparability was considered of primary im- 
portance. There is more persuasiveness in the answer which results 
from a study of comparable roads, even though restricted in number, 
than in results indicated by the assembling of the data on many roads 
with unrelated characteristics. 

(4) Distorted results may be developed from individual compari- 
sons where there are only minor variations in traffic densities or expenses 
between the roads compared. 

(5) Due to the development of such a high variable (85% at a 
normal density of 5200 thousand gross ton miles—per mile of operated 
main track)—some explanation is in order as to the reasons for con- 
clusions materially higher than those usually advocated by students of 
this subject. These reasons are as follows: 


(a) The annual improvement in the art averaged about 2.5% 
and in some individual years greatly exceeded 5%, thereby accen- 
tuating the saving both during times of increasing traffic and times 
of decreasing traffic, particularly where several years expenses were 
under consideration. It is thought that the ‘‘improvement in the 


art’’ was reflected in many previous studies of the ‘‘percent vari- 
able.’’ 


(b) There is a lag in expenditures in following the increase 
in traffic out of a depression making for apparently large savings 
and low ‘‘ percent variable’’ in the first year. The reverse is general- 
ly true when the traffic recedes after a boom period. 


However, even with a 100% variable or higher, increased traffic if 
handled at a profit above cost, will result in increased profits but not in 
decreased unit costs. 

(6) Adjustments were held to a minimum in the determination of 
a ‘‘percent variable’’ in this study. 

(7) Data were initially assembled and grouped into six territorial 
zones using the unit of gross ton miles per mile of operated main track 
maintained, which, although it contains some duplicated mileage due to 
trackage rights, is still the unit which most closely approaches the more 
desirable unit of gross ton miles per mile of main track maintained. The 
gross ton miles per mile of roadbed was not considered the proper unit 
to use in developing the ‘‘ percent variable’’ as later explained. 

(8) The miles of trackage rights included in operated miles were 
considered but it was found unnecessary to make any adjustments for 
this factor. 

(9) Some 40 Class I roads were selected for the study represent- 
ing about 85 percent of all the traffic of the Class I roads. Railroads 
such as the New Haven, the Central of New Jersey, the Delaware, Lacka- 
wanna & Western, and the Pittsburgh & Lake Erie, with highly special 
conditions; small roads with low traffic density ; roads that are largely 
electrified, such as the Virginian and the Long Island, and roads whose 
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corporate structure changes were too involved over a 23-year period, 
were excluded. Changes in corporate ownership were followed through- 
out the study for the roads used, so that each year’s figures would be for 
the same operated property. 

(10) Normaley is very important in any study. It was essentially 
reflected in this study through averaging the traffic density and the op- 
erating expenses (adjusted to a common dollar) throughout a period of 
23 years. In this period of time it could safely be assumed that lags or 
excesses in maintenance and transportation expenses would be evened up 
and reasonable normalcy reflected in the study. 

(11) The average freight haul per revenue ton for each individual 
Class I road in the year 1940 was selected as a normal for haul adjust- 
ment purposes, since statistics revealed that except in cases where there 
were substantial amounts of suburban traffic the passenger hauls were in 
reasonable agreement with the freight hauls. Other years could have 
been used but would not have affected the adjustment. 

(12) There is a floor in any level of operating expenses and traffic 
which will permit of several times as much saving through increased 
traffic as shown by the normal ‘‘ percent variables’’ of any zone or region, 
and there is also a ceiling where traffic density per mile of main track 
becomes so great as to eliminate normal expected savings from increased 
traffic. For every train added to existing heavy traffic there is in- 
creased congestion which causes additional increased expenses because 
of added maintenance and operating delays offsetting to some extent 
savings due to increased volume. In other words, there is a great 
flexibility with some very low traffic density lines and practically no 
flexibility with high traffic density lines, resulting in higher ‘‘ percent 
variables’’ for high density roads than for low density roads. 

The foregoing conditions should not be allowed to obscure or affect 
the normal ‘‘percent variable’’ in a region or zone and as previously 
stated, the roads with highly special conditions have been excluded from 
this study. In the determination of a normal ‘‘percent variable’’ the 
primary concern is with the roads within a small range of the average 
or normal traffic density in a zone or region. 

(13) It is probable that temporary increases in traffic will show 
smaller ‘‘percent variables’’ than permanent increases because of the 
plant betterments which generally follow any permanent traffic increase. 

(14) It is highly probable that the ‘‘ percent variable’’ is different 
for each individual road even though located in the same general area 
and with approximately the same traffic densities because of differences 
in type of traffic, the length of haul, and the percent of passenger and 
L.C.L. traffic. 

(15) Appendix A sets out the ‘‘ percent variable’’ at various traffic 
densities. 

(16) The percent variable to be of practical use must be measured 
in terms of normal traffic density. If the expenses were broken down 
into variable and constant costs in some year where traffic is temporarily 
inflated, then the ‘‘percent variable’’ would increase if measured at the 
point of observation, because the change in the percent increase in oper- 
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ating expenses would be related to a greater total expenditure amount. 
The accompanying tables, Appendix B, show the normal traffic density 
of many Class I roads, and are about 10 percent under the 1926-1948 
average. 

The problem of projecting into the future the variable based on 
inflated or deflated traffic must take into consideration the normal future 
trend of traffic density as well as the effect of the ‘‘improvement in the 
art.’’ For a few years projection into the future, a practical application 
of this study in connection with the ‘‘ out-of-pocket’’ cost of added traffic 
would be to use a percentage of 80 when traffic is about normal, which 
would reflect an adjustment from the 85% for the variable of 5 percent 
for the ‘‘improvement in the art.’’ This 80 percent should be raised 
or lowered depending on whether traffic is above or below normal. 

(17) The effect of replacement and betterment accounting over the 
years has been to include in operating expenses, expenditures which are 
essentially capital charges resulting in an improvement in the property. 
It is estimated that had depreciation accounting been in effect over the 
23-year period the total recorded expenses would have decreased approxi- 
mately 5 percent, but since the decrease would occur in each year and 
to each railroad on a percentage basis it could not significantly affect 
the conclusions as to a proper percent variable. 


Explanation of Development 


In this study the yearly expenditures for the 23-year period were 
first adjusted to a common dollar through the use of a specially de- 
veloped index applicable to the major items of operating expenses. For 
example: (a) the percent to which wages were reflected each year in the 
total operating expenses was determined and a labor index developed 
for this portion of total operating expenses reflecting the trend of wages 
paid labor each year based on the total hourly pay for time actually 
worked; (b) there was then determined the weighting for the materials 
reflected in operating expenses and to it was applied the Association of 
American Railroads Index covering materials and supplies purchased 
each year; (c) separate consideration was given to the amounts of de- 
preciation, amortization and retirements and to these amounts were ac- 
corded an appropriate yearly index based on the change in the original 
cost on which the depreciation amounts were computed and charged; 
(d) damages, injuries, insurance, relief and pensions, ete. were weighted 
and to them was given a separate index based mainly on the Association 
of American Railroads’ purchasing index. It was such a composite index 
composed of individual indices appropriately weighted that was used to 
reduce all operating expenses to a 1940 common dollar. As of the year 
1940 labor comprised 63%, materials 25%, depreciation 8% and dam- 
ages 4% of the total operating expenses. 

The expenses included in the study were total operating expenses 
as set out under Section A-I, Items 241 to 424, of the 1948 Statistics of 
Railways of the U. S., thus requiring no allocation of charges between 
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freight and passenger traffic. Separate adjustments, later described in 
detail, were made to determine the percent variable for freight only. 
The percent variable for plant investment was not determined but is 
later referred to under a separate diseussion. 

The gross ton miles per mile of main track operated for the period 
1937-1948 inclusive, were compiled from Section A-I, Items 479-484 for 
the various Class I carriers. For the period 1926-1936 inclusive, reason- 
able assumptions were necessary and the gross ton miles were computed 
as follows: The ratio of gross ton miles per car mile of the individual 
railroad to the gross ton miles per car mile of all Class I railroads for 
the year 1937 was determined and this relationship then applied to the 
gross ton miles per car mile for all railroads for each of the years 1926 
to 1936 inclusive. The resultant figure was then applied to the car miles 
of the individual railroad for each year to develop the total gross ton 
miles of that individual railroad for each year. 

For the determination of the percent variable, the relationship of 
traffic density to operating expenses is more logically analyzed on the 
basis of total gross ton miles per mile of operated main track main- 
tained than on the basis of the total gross ton miles per mile of roadbed. 
Sometimes but not necessarily a larger percent of extra main track will 
be found with the higher traffic densities; although Centralized Traffic 
Control and other factors may affect this situation. But that is not a 
persuasive explanation for disregarding comparability when trying to 
determine the percent expenses are variable with traffic. Since the ex- 
penses and the gross ton miles are related to mileage for the purpose of 
comparing conditions on different carriers it follows that the expenses 
and density must be related to that mileage of which these conditions 
are a function or the comparison and the indicated slope line or curve 
fitting the data may become meaningless. It cannot seriously be argued 
that maintenance expenses are not a function of the gross ton miles per 
mile of main track maintained. The same thing is believed to be true 
for transportation expense. When a single track main line reaches a 
saturation point for operating trains, at that moment its percent variable 
may be greater than that of the normal single track main line; it may 
even exceed 100 percent variable, but once the additional track is con- 
structed then the two main tracks comprising the double track tempo- 
rarily have individually about the same percent variable, flexibility and 
efficient utilization as the normal single track main line. 

Six zones of reasonable comparability as to territorial and other fac- 
tors were first established to see if a smooth line or curve could be de- 
veloped but it was later evident that most of the zones could be con- 
solidated. 

The final adoption of the variable has been determined from several 
tests illustrated by charts. In computing the variable there was devel- 
oped through least squares the line which would give the minimum 
squared deviations. 
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Chart No. 1 


On this chart have been plotted the experiences of thirty-nine Class 
I railroads. It is evident from inspection that the Northeastern Roads, 
Zone I, designated (0) and the Pocohontas Roads, Zone 3, designated 
(QO), were out of line with the other zones and would require special 
study. For the other twenty-nine roads the trend determined by the 
method of least squares developed a percent variable of 83% for freight 
and passenger traffic combined at the average traffic density with higher 
variables at the higher densities and lower variables at the lower. While 
lacking several adjustments such as for length of haul, type of traffic, 
percent passenger traffic and comparability as to character of topography, 
nevertheless adjustments for these factors as developed later do not ma- 
terially change the answer. The average weighted traffic density in this 
study was 5033 thousand gross ton miles per mile of operated track. 
Figures hereinafter used will merely state density in thousands, for 
example 5033. 


Chart No. 2—Tabulation 


In this tabulation forty individual comparisons have been made, 
and the pattern followed was to develop every comparison possible out 
of all the combinations available from the twenty-nine roads, giving 
consideration to comparability as to haul, character of territory and 
type of traffic, but mainly as to length of haul. Studies indicated how- 
ever that when the average length of haul was over 200 miles there was 
not any material adjustment necessary for a change of 50 miles. Abso- 
lute comparability is impossible of attainment, even after consideration 
of the above factors, but the average of these comparisons should be 
given considerable weight. From this study with a weighted average 
traffic density of 5171 a variable of 85% was developed. Eliminating 
4 items where results were distorted, the variable becomes 83% for 
freight and passenger combined for a weighted average traffic density 
of 5137, which figure is so close to the average traffic density of 5033, 
that no adjustment was deemed necessary for this minor difference in 
traffic density. From a consideration of this tabulation Chart No. 2 
a percent variable of 83 is indicated. 

A further study was made to measure the effect of different variable 
percentages at different intervals of traffic densities for the individual 
comparisons. To illustrate, the variable in a comparison between a 
4000 and 7000 density is different from a variable in comparison between 
5000 and 6000 traffic density. The result of the study was to place all 
comparisons at normal traffic density, as far as the variable was con- 
cerned, but the adjustments had only a negligible effect on the answer, 
so no adjustment was made to the 83% because of this factor. 


Charts Nos. 3 and 3A—Adjustment to a Common Haul Length 


It was originally assumed that the adjustment for haul would be 
a major one. Results however did not bear out this original assumption 
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because the adjustments were offsetting. Adjusting the figures for the 
twenty-nine Class I roads to a common basis of haul the ‘‘percent 
variable’’ was found to be 86. This chart is the one to which a great 
amount of weight should be given. 

The effect of haul on expenses for various traffic densities was found 
to be as follows: 


Percent Change in Expense 
Per 100 mile Change in 


Traffic Density ae Haul Haul 

3501-4500 24 2.0% 

4501-5600 251 6.5% 

5601-7500 279 1.8% 

3501-5600 249 5.0% Plotted Chart 3A 


The average of the first two groups results in a figure of 5.0% per 
hundred miles of haul. In adjusting to normal haul, therefore, for the 
29 Class I roads expenses should be increased or decreased 5% for each 
hundred miles variation from the normal haul of 255 miles. Studies 
for Eastern Roads showed that with high traffic densities, relatively high 
percents of passenger traffic and short hauls, the adjustments for haul 
to a common haul basis is much more important. The effect of the 5% 
adjustment for the relatively long normal haul in the 29 Class I roads is 
negligible because the adjustments as previously stated are mainly off- 
setting. On Chart 3A there has been shown the development of the haul 
adjustment for those roads of the 29 Class I roads whose traffic densities 
were 3501 to 5600. 


Chart No. 4—Northeastern Roads 


As evidenced on Chart No. 1 the Northeastern Roads and the few 
in the Pocohontas Region were not in agreement with the slope line 
developed for the other 29 Class I roads. The Northeastern Roads were 
therefore studied by themselves. After many tests it was found that 
only one was of sufficient persuasiveness to merit consideration, 
namely, that of individual comparisons where hauls, character of traffic, 
congestion, percent of passenger traffic were about the same but with 
substantial differences in both density and expenses per mile of main 
track operated. Fourteen individual comparisons developed a percent 
variable of 78 at density of 8620. Eliminating two items where the 
results were greatly distorted, the percent variable was 89 at a density 
of 8675, whereas the percent variable at density of 8675 computed from 
the slope line of the 29 roads would be 92%. These results are suffi- 
ciently in harmony to use the slope line of the 29 roads extended for the 
Northeastern roads at the normal traffic density of the Northeastern 
Roads. To put it another way, the variable of the Northeastern Roads 
at density 5033 would be 82% instead of 85% as for the 29 roads. It 
is concluded that this slope line would therefore be appropriate to use 
for the Eastern District. 
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Pocohontas Region 


The data for this region are so scarce and the conditions as to haul 
so radically different between the low density and the high density lines 
that most comparisons are practically worthless. The only worthwhile 
comparison that could be developed was one between the Western Mary- 
land and the ‘‘ Clinchfield,’’ where hauls are short, type of traffic similar, 
and lack of congestion comparable, even though neither of these roads 
are statistically located in this region. 

This individual comparison after adjusting for difference in haul 
on the basis of Bureau of Valuations ballast haul schedules and the trend 
in cost of haul indicated by the experience of the Northeastern Roads, 
developed a figure of 86% at a traffic density of 6,315 as compared to 
89% computed from the slope line of the 29 roads. This difference in 
the result is negligible, hence the use of the slope line of the 29 roads 
extended for the densities in this region is considered reasonable. 

It is believed therefore that the slope line for the 29 roads is ap- 
propriate for use for the entire country. 


Percent Variable for Investment 


No attempt has been made to determine the percent variable for 
plant investment at this time, but it is believed to be considerably lower 
than for operating expenses. However, this type of expense only amounts 
to about 12% of the total if there is included a reasonable return on 
the investment as part of the total cost. Obviously the plant investment 
is not only affected by increases or decreases in traffic but substantial 
increases in investment occur when traffic is static or declining in order 
to decrease maintenance and operating expenses. 

There is now summarized the various approaches for the develop- 
ment of the variable relating to passenger and freight traffic combined. 


“Indicated 
% Variable” 
(1) Chart #1 29 Roads Unadjusted—Density 5033 o0....cccccccccsseseeeeee 83 
(2) Chart #2 Tabular—40 Individual comparisons from among the 
29 Class | Roads where comparability is given primary 
consideration—Demsity 5137 ..0........c.ccccccscssccssssscssssssessesesseseeceuss 83 
(3) Chart #3 Adjusted to common haul for 29 Class I Roads— 
MN IMNIIOD esc passsccuvisies pies vecelans onchn sdascceschcudizeidsin Naibsdisecoyevccie’ 86 
(4) Chart #4 Northeastern Roads reduced to—Density 5033 ................... 82 
Adopted at normal density 5200 for all Class 1 Roads o......c.ccccccccssesssesees 85 


Chart No. 5—Development of Percent Variable 
for Freight Traffic Only 


To determine the variable for freight traffic only, there was selected 
20 Class I Roads of varying traffic densities for which the statistics for 
traffic and operating expenditures were averaged for the years 1937 to 
1941 inclusive, and then the results plotted on Chart No. 5, 


(a) As to the data for freight and passenger combined, 
(b) As to the data for freight only, the freight operating expenses 
to include rent and taxes. 
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The years 1937 to 1941 were selected to avoid the effect of excess 
profit taxes and high surtaxes during the war years, since the excess 
profit taxes and the surtax are essentially a function of income rather 
than of expenses and may vary radically from year to year. The variable 
herein found is essentially for freight and rents only, since there is only 
a small percent included for taxes. Any attempt to adjust the variable 
for the effect of current taxes must be done separately and outside of 
this study. 

The ratios of the percent variable at corresponding densities from 
the two slope lines are applied to the percent variables for passenger and 
freight traffic for all Class I roads to determine the comparable variable 
for freight only. 

From the table Exhibit A, it is apparent that the variable for 
freight only is just a few percent higher than for freight and passenger 
combined. 
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PART Il 
YEARLY INCREASE IN EFFICIENCY FOR CLASS | RAILROADS 
(Improvement in the Art) 


Of equal importance as out-of-pocket costs or percent variable fac- 
tors for projection into the future is the extent of the ‘‘ Improvement 
in the Art’’ or ‘‘Efficienecy Factor.’? The percent variable is both a 
plus and minus adjustment, dependent upon the trend of traffic changes, 
whereas the efficiency factor is one of continually decreasing future 
costs. The ‘‘efficiency factor’’ is a composite of the cost trend on labor, 
material, and all other items included in the total recorded operating 
expenses. For the period 1911-1950 inclusive, this efficiency factor has 
been found to be 2.5 percent annually. 


Basis of Development of “Improvement in the Art” 


Operating Expenses for all Class I Railroads were tabulated for 
the years 1911 to 1950 inclusive (with the 1950 figures estimated on the 
basis of the latest available data) and adjusted to a 1940 common dollar 
through the use of the previously described specially constructed index 
applicable to the major items of operating expenses such as (1) labor, 
(2) materials, (3) depreciation and amortization, and (4) damage, 
injury, insurance, advertising, relief and pensions. These expenses after 
equating to common dollars were adjusted to exclude the effect of traffic 
changes on expenses by the use of the variables previously discussed. 
Then the yearly cost per thousand gross ton miles was determined by 
dividing these operating expenses so adjusted by the total gross ton 
miles. It is these latter figures which have been plotted on the chart 
in Appendix C. 


Conclusions as to “Improvement in the Art” 


(1) The percents stated for ‘‘inecreased efficiency’’ result from ex- 
ponential curves. The 2.5 percent is the long term increase in efficiency 
for the year 1930 over 1929, 1931 over 1930, etc., and the amounts to 
which this 2.5 percent is to be applied are constantly decreasing. 

(2) The chart, Appendix C, shows the long term trend of 2.5 
percent. Short term trends indicate increases in efficiency varying from 
3.0 percent in the period 1911-1933 inclusive, to about 1.7 percent in 
the period 1934 to 1950 inclusive. Individual years range from an in- 
crease of 13% to a decrease of 15%. 

(3) Precise explanations for the radical variation in the short 
term trends are unknown but are probably a composite of the effect of 
many factors which will be very briefly discussed by periods. 


1911-1933 Period 


During this period there develops the greatest increase in efficiency. 
The number of freight cars per train was greatly increased due to use 
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of heavier power or from 35.4 cars per train in 1915 to 46.2 in 1933; 
the weight of locomotives and tractive effort substantially increased 
during this period; loads per car increased ; car miles per day increased; 
the track structure was greatly improved; there was a large increase in 
signalling investment increasing operating efficiency, as well as an in- 
crease and improvement in water treatment for locomotives decreasing 
maintenance expenses ; steel and concrete bridges replaced timber trestles ; 
long life creosoted ties replaced short life untreated ties; application of 
heavy tie plates increased the life of ties; steel freight cars to a great 
extent replaced wood cars, all of which resulted in decreased main- 
tenance expenses; there was a substantial elimination of intermediate 
terminals and coaling stations; the repair work for cars and locomotives 
was reduced through superior construction such as better trucks, draft 
gears and brakes for freight cars and less parts in the locomotive such 
as a one piece cast steel frame or bed instead of one with several parts. 
Specialties on freight train cars and locomotives such as improved 
brakes, roof, side frames, snubbers for freight cars, and feed water 
heaters, super-heaters and booster pumps for locomotives, increased 
their efficiency. 

In this period, however, economic conditions exaggerated the in- 
crease in efficiency brought about by these technological improvements. 
The apparent rapid increase in efficiency following World War I is 
partly due to the elimination of inefficiency that arose during that war, 
rather than to a continuing improvement. Likewise, the depression at 
the end of this period with subnormal expenditures accentuated the 
improvement. 


1934-1950 Period 


The continuation of the depression into this period resulted in 
operating economies such as subnormal purchases of rail, ties, track 
material, ballast, etc., and setting-out of thousands of unrepaired freight 
ears on side tracks, thereby establishing an abnormally low level of 
expenditures at the beginning of this period. The pre-war and war 
period followed with its high level of expenditures resulting from de- 
layed equipment and other repairs; uneconomical repairs to overage 
freight cars and steam locomotives; the increase in inefficiency of labor 
during the war when rapid turnover necessitated the use of inexperienced 
personnel; excessive traffic densities on many lines, which because of 
increased lost time on the part of section gangs, probably wiped out 
much of the saving in maintenance due to traffic volume; various strikes 
such as in the coal, steel, automobile and railroad industries which have 
undoubtedly affected efficiency; and finally the delay of technological 
improvements such as dieselization. Even though this study is based 
on figures through 1950, it is highly probable that these current figures 
do not reflect the full impact of the economies that are expected to flow 
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from increased dieselization, because full efficiency will not be realized 
until we have 100 percent dieselization. 

Offsetting to some extent the above would be the subnormal pur- 
chase of rail and ties because of priority controls during the war and 
the failure, as yet, of the maintenance to reflect normal diesel repairs 
which will not be incurred for several years, or until such time as the 
average age of the diesels about equals one-half the total service life. 
The net effect of the deflation in the depression and the inflation in the 
war years was to indicate a leveling off in the improvement in the art 
to about 1.7 percent, but actually it was more the result of temporary 
distorted conditions in maintenance policies rather than a normal trend. 

Because of the pronounced effect of the various factors on the short 
term trends, it is believed that one curve for the entire period which 
gives weight to all of the factors but is not controlled by any one yields 
the most reliable rate for projection into the future, or the rate of 2.5 
per year in terms of the preceding years expenses. 

In the event of another war it is probable that yearly improvement 
in the art will again be slowed down or wiped out as that was the 
experience in 1918 and 1919, and 1944 and 1945. 
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CHART 2 


Percent Variables Resulting From Individual Comparisons of Roads 
With Similar Hauls, Types of Traffic, and Character of Topography 












Zones 2, 4, 5 and 6 - 
Operating Ex- 
Density—1000 penses—1940 
Average Haul- GTM Per Mile Dollars Per Mile 22 
Miles Per of Main Track Of Main Track Percent 
Item Road Revenue Ton Operated Operated Variable 3 
1 NC&SL 180 5,146 $13,831 
SAL 179 4,603 11,044 190.6 “4 
2 NC&SL 180 5,146 13,831 
C of GA 183 3,528 8,869 1143 7 
3  Cof GA 183 3,528 8,869 
SAL 179 4,603 11,044 80.3 
4 Cof GA 183 3,528 8,869 26 
Southern 210 5,020 12,114 86.5 
5 NC&SL 180 5,146 13,831 Ss 27 
L&N 222 6,705 15,778 5 & 
6 CofGA 183 3,528 8,869 28 
L&N 222 6,705 15,778 865 | 
7  NC&SL 180 5,146 13,831 29 
ACL 164 3,850 9,099 1357 § 
8 Cof GA 183 3,528 8,869 0 
ACL 164 3,850 9,099 26 
9 SL-SW 325 4,857 10,072 : 
MO PAC 270 5,573 11,257 79 @ 31 
10 SL-SW 325 4,857 10,072 4 
MKT 258 4.284 9.473 50.0 f 32 
11 Southern 210 5,020 12,114 i 
SAL 179 4,603 11,044 1060 33 
12 L&N 222 6,705 15,778 4 
IC 232 6,254 14,033 165.7 A 34 
13, ACL 164 3,850 9,099 
L&N 222 6,705 15,778 98.9 35 
14 SAL 179 4,603 11,044 . 
L&N 222 6,705 15,778 93.9 
15 IC 232 6,254 14,033 7 * 
ACL 164 3,850 9,099 91.7 
16 IC 232 6,254 14,033 is 37 
SAL 179 4,603 11,044 80.7 
17 CGW 308 4,903 9,735 38 
CB&Q 289 4 333 8.974 67.2 
18 KCS 229 6,662 14,197 39 
SL-SF 237 4,176 9.869 81.8 
19 MO PAC 270 5,573 11,257 nm 
SL-SF 237 4,176 9.869 49.0 
20 TA&P 230 6,031 12,738 






T&NO 293 4,308 9,991 
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Operating Ex- 








js Density—1000 penses—1940 
Average Haul- GTM Per Mile Dollars Per Mile 
ly Miles Per of Main Track Of Main Track Percent 
Item Road Revenue Ton Operated Operated Variable 
21 UN PAC 515 6,799 $13,542 
AT&SF 436 5,194 11,395 67.4 
22 SOU PAC 371 7,419 17,677 
nt NOR PAC 343 3,688 8.446 103.8 
le 23 IC 232 6,254 14,033 
Southern 210 5,020 12,114 69.5 
16 4 ©T&P 230 6,031 12,738 
* IGN 175 4.861 11,662 433 
, 25 Southern 210 5,020 12,114 
3 ACL 164 3,850 9,099 106.9 
3 2% SAL 179 4,603 11,044 
55 ACL 164 3,850 9,099 107.3 
= 27 CL&N 222 6,705 15,778 
5 | Southern 210 5,020 12,114 92.4 
3 2 = #©=MO PAC 270 5,573 11,257 
5 Ot MKT 258 4,284 9,473 68.4 
¥ 
7 2 T&NO 293 4,308 9,991 
| MO PAC 270 5,573 11,257 43.2 
6 6 8 OT&P 230 6,031 12,738 
' : KCS 229 6,662 14,197 109.5 
9 «= 31) OC&EL 176 5,193 12,822 
i C&NW 162 3,696 9,848 80.6 
0 32 AT&SF 436 5,194 11,395 
SOU PAC 371 7,419 17,677 128.7 
0 Fe 33 CRI&P 288 4,269 9,650 
MO PAC 270 5,573 11,257 54.8 
7 34«~MKT 258 4,284 9,473 
9 Wabash 246 6,674 14,469 94.4 
; | 35 MO PAC 270 5,573 11,257 
- CB&O 289 4333 8,974 91.0 
3% T&NO 293 4,308 9,991 
4 IGN 175 4861 11,662 130.5 
7 «@61C 232 6,254 14,033 
7 KCS 229 6,662 14,197 18.5 
| 38 C&NW 162 3,696 9,848 
2 : IC 232 6,254 14,033 61.4 
, | 39 CS-FW&DC 185 2,563 7,270 
MKT 258 4,284 9,473 45.2 
0 ' 4 CS-FW&DC 185 2,563 7,270 
; . IGN 175 4861 11,662 673 
5 i Total—All Items 3393.4+40=85% 


Total—Exclusive Items 1, 8, 12, 37 2990.0 +-36=83% 
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CHART 4 







Percent Variables Resulting From Individual Comparisons of North- 


eastern Roads with Similar Hauls, Types of Traffic, 
and Character of Topography 


Operating Ex- 
penses—1940 
Dollars Per Mile 


Item Road 
l Penn. 

Erie 
Ys Penn. 

 & ge 
3 Penn. 

B. & O. 
4 Penn. 

LV. 
5 N.Y.C. 

B. & O. 
6 Penn. 

B. & M.-MC 
Fj Penn. 

D. & H. 
8 Bg ed 

D. & H. 
9 N.Y.C. 

B. & M.-MC 
10 Erie 

B. & O 
11 rie 

B. & M-MC 
12 . & O. 

B. & M.-MC 
13 Lv: 

B. & M-MC 
14 D. & H. 

B. & M.-MC 


Average Haul- 
Miles Per 
Revenue Ton 


228 
225 
228 
215 


228 
204 


228 
176 


215 
204 


228 
130 


228 
147 


215 
147 


215 
130 


225 
204 


225 
130 


204 
130 
176 
130 


147 
130 


Density—1000 
GTM Per Mile 
of Main Track Of Main Track 

Operated 


10,185 
8,583 


10,185 
8,346 


10,185 


/, 


10,185 
7,558 


8,346 
7,900 


10,185 
4,126 


10,185 
7,733 


8,346 
7,733 


8,346 
4,126 


8,583 
7,960 


8,583 
4,126 


7,960 
4,126 


7,558 
4,126 


7,733 
4,126 


Total—All Items 


Total—Exclusive Items 8, 10 


Operated 


$27,556 
20,125 


27,556 


27,556 
19,865 


27,556 
21,857 


21,206 
19,865 


27,556 
15,690 


27,556 
21,104 


21,206 
21,104 


21,206 
15,690 


20,125 
19,865 


20,125 
15,690 


19,865 
15,690 


21,857 
15,690 


21,104 
15,690 





Percent 
Variable 


172.0 
127.1 
128.0 
80.2 
137.0 
72.4 
97.1 
68 
51.4 
178 
42.4 
43.6 
26.1 
55.2 


1093.1 + 14=78% 
1068.5 + 12=89% 
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Density—1000 
GTM Per Mile of 
Main Track 


Operated 
3,06 
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Percent Variable 
Passenger & 
Freight 


85.7 
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APPENDIX A 


Ratio Percent 
Variable Freight 
Traffic to Percent 
Variable Passenger 
raffic and Freight Traffic 














“Percent Variable” (Out of Pocket Cost) for Freight and Passenger 
Traffic Combined and for Freight Traffic Only at 
Various Traffic Densities 


Percent Variable 
Freight Traffic 
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APPENDIX B 


Normal Traffic Densities of Certain Major Class | Railroads 


Average Density— 


1000 Gross Ton ‘ 
Miles Per Mile of Ratio Average 
Main Track Gross Ton Miles— 
Operated Col. (1) to Normal 
Road 1926-1948, incl. Gross Ton Miles 
(1) (2) 
AT&SF 5,194 109.7 
m: 4. 4. 3,850 109.7 
B. & O. 7,960 109.7 
B. & M. 
M. C. 4,126 109.7 
C. of Ga. 3,528 109.7 
C. R. R. of N. J. 
C. R. R. of Pa. 6,054 109.7 
& &0. 11,993 109.7 
C. B. & 0. 4,333 109.7 
C.& E. I. 5,193 109.7 
Cc. G. & W. 4,903 109.7 
C.&N. W. 3,696 109.7 
oe EF 4,269 109.7 
Clinchfield 8,294 109.7 
Colo. So 
F. W. & D. C. 2,563 109.7 
D. & 7,733 109.7 
D. L. & W 9,174 109.7 
Erie 8,583 109.7 
Gr. Nor 3,903 109.7 
Ill. Cent 6,254 109.7 
I. G.N 4,861 109.7 
n. 4. 3S 6,662 109.7 
La We 7,558 109.7 
L.& N 6,705 109.7 
M. SP & SSM 2,422 109.7 
M. K. T. 4,284 109.7 
Mo. Pac. 5,573 109.7 
N. C. & SL 5,146 109.7 
N. +. C. 8,346 109.7 
NYC & SL 9,469 109.7 
N. & W. 12,510 109.7 
Nor. Pac. 3,688 109.7 
Pennsylvania 10,185 109.7 
SL-SF 4,176 109.7 
SL-SW 4,857 109.7 
a A. L. 4,603 109.7 
Southern 5,020 109.7 
Sou. Pac. 7,419 109.7 
T. & N. O. 4,308 109.7 
T.&P 6,031 109.7 
Un. Pac 6,799 109.7 
Wabash 6,674 109.7 
W. Md 6,315 109.7 


Normal_Density— 
1000 Gross Ton 
Miles Per Mile of 
Main Track Oper- 
ated Col. (1) di- 
vided by Col. (2) 


WIERD AAS MW NID NI 
S=SSosavsyxeu 

_ w mo>7 w 
Sen SsesszssEy 


PPWOW HON AW 
PRSSSSZ 

w 
SSZSSQSS 


Ob OL 


wo 
4+ 


DAMWH pp pw 
BBUDSRE 


5,757 


The average of the densities from 1926-1948 (23 years) for the average road is 


about 10% higher than the normal density unless some special changes in traffic 
have occurred. The above table is purely for general information. Where refinement 


is desired the traffic history of the road itself should be studied. 
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Rail Transportation 
By A. Rea Wiuuiams, Editor 





DEFENSE TRANSPORT ADMINISTRATION 
DTA Regional Defense Mobilization Committees 


The Defense Transport Administration has announced that 13 
members of the field staffs of the Interstate Commerce Commission 
Bureau of Service and Bureau of Motor Carriers have been designated 
to serve respectively in the interests of DTA with the 13 Regional Defense 
Mobilization Committees. These interagency committees have been set 
up by the Office of Defense Mobilization with the regional directors of 
the Defense Production Administration and Office of Defense Manpower 
as co-chairmen. Their function is to review defense production programs 
regionally in respect to production capacity, labor supply, housing, and 
community facilities; and to advise the respective agencies on action 
needed. 

These committees were authorized by Defense Mobilization Order 
No: 6 (Feb. 9, 1951) and DTA representation on them is authorized 
by Amendment No. 2 to this order, which is effective August 28, 1951, 
and provides (a) ‘‘for full membership on each regional committee for 
a representative designated by the Administrator of the Economic Stabi- 
lization Ageney’’; and (b) ‘‘for participation of representatives of the 
following agencies, at the invitation of the co-chairman for each com- 
mittee, when problems of concern to such agencies are under discussion; 
Defense Transport Administration, Federal Reserve Board, Atomic 


Energy Commission, Selective Service System, and Civil Service Com- 
a 29 
mission. 





DTA Personnel 


Appointment of Harvard B. Osmond as Assistant General Counsel 
of the Defense Transport Administration, effective September 24, and 
the resignation of Gerald L. Phelps as Chief Attorney, DTA Operating 
Divisions, has been announced. Mr. Osmond was formerly Assistant 
General Counsel of the Office of Defense Transportation, but later be- 
came Consultant to the Chief, Civil Transportation Section, GHQ 
Supreme Commander for the Allied Forces, in Tokyo. 

Mr. Phelps became General Attorney for the Chicago & Eastern 
Illinois Railroad on October 1. 





FINANCE MATTERS 
Boston Terminal Company—Reorganization 


In F. D. 12625—Boston Terminal Company, Division 4 of the I. C. 
C. on August 30, 1951, ordered the submission of the plan of reorganiza- 
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tion approved by the Commission and the court in the proceeding to 
holders of the first-mortgage bonds of the debtor, secured by indenture 
of mortgage under which the Rockland-Atlas National Bank of Boston 
is successor trustee, for acceptance or rejection under the provisions of 
section 77 of the Bankruptcy Act. It was ordered that holders of such 
securities on September 19, 1951 shall be entitled to vote on the plan. 





Long Island R. R. Trustee Certificates 


In Finance Docket No. 17338—Long Island Rail Road Trustee 
Certificates, Division 4 of the I. C. C. has made the findings required 
by Section 20a(2)(a) of the Interstate Commerce Act, with respect 
to the application of the Long Island Rail Road Company to issue 
$6,000,000 of trustee’s certificates of indebtedness, to be sold at par and 
accrued interest, with the proceeds used to finance the purchase and 
installation of certain safety devices, or to reimburse the applicant’s 
treasury for expenditures made for those purposes. The findings re- 
quired by Section 20a(2)(b) and entry of an order or orders authorizing 
the issuance of such certificates were withheld pending further showing 
by the applicant upon a supplemental application or applications. 





N. Y., C. & St. L. R. R. Stock 


Division 4 of the I. C. C. has granted the New York, Chicago & St. 
Louis Railroad Company authority to issue not exceeding (a) $49,624,- 
900 of common stock, consisting of 2,481,245 shares of the par value of 
$20 each, in exchange for a like total par value of existing common stock 
consisting of 496,249 shares of the par value of $100 each on the basis 
of five shares of new stock for each share of existing stock in order to 
effect a split-up of the applicant’s common stock, and (b) $36,098,500 
of cumulative preferred stock, series A, consisting of 360,985 shares of 
the par value of $100 each, in exchange for a like total par value and 
a like number of shares of existing cumulative preferred stock, series 
A, in order to change the voting rights and redemption provisions of 
such stock, and to give more flexibility in carrying out any future pre- 
ferred stock financing. 





FORMAL MATTERS 
Eastern Railroads LCL—P&D Charges 


The I. C. C. has permitted the Eastern railroads to impose new 
charges for pick-up and delivery services on |. ¢. 1. shipments moving 
less than 300 miles. The new charges went into effect at 12.01 a. m. 
September 10th, and range from 10 to 35 cents per ewt. The new 
charges may be applied only to shipments moving within the area east 
of the Mississippi and north of the Potomac and Ohio Rivers. 

The Commission suspended until next April a section of the pro- 
posed new tariffs which would have applied the charge to shipments 
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moving into or out of the territory, and will make an investigation to 
determine whether such charges will be just or reasonable. The new 
charges were opposed by various classes of shippers and by the Office 
of Price Stabilization. 





Louisiana Intrastate Rates and Charges 


In Docket 30783—Lowuisiana Intrastate Rates and Charges, Exami- 
ner Claude A. Rice has recommended that the I. C. C. find that intra- 
state rates and charges in Louisiana for the transportation of certain 
commodities, and for certain services, have not been shown to be unjustly 
discriminatory against interstate or foreign commerce, unjustly preju- 
dicial, or otherwise unlawful. He recommended that the proceeding 
be discontinued. 

The Examiner says that Louisiana truckers are receiving an 
‘*indirect subsidy’’ from the State that is ‘‘very injurious’’ to the rail- 
roads, and that the evidence indicates the railroads maintain their own 
lines and pay taxes on their rights of way. He adds, ‘‘It is not shown 
that the competing motor carriers have any funds invested in the public 
highways over which they travel .. . or that they pay more than a minor 
fraction of the annual cost of highway construction, reconstruction and 
maintenance.”’ 

The Examiner recommends that the Commission rule against the 
proposed rates because shippers would be likely to divert considerable 
traffic to trucking firms which would maintain lower rates because of 
their more favorable position under the Louisiana law. If the new rates 
are permitted, he said, the railroads would lose rather than gain revenue 
because of a loss in traffic, and at present there is no indication that the 
railroads are operating at capacity or near capacity. 

The Examiner said the evidence by the Louisiana State High- 
way Commission and the Public Service Commission indicates ‘‘that the 
ability of motor carriers to take freight traffic from the railroads by 
reason of lower rates has been and is due largely or entirely to inequality 
of treatment accorded rail and motor carriers by Louisiana State authori- 
ties.’’ 

The 38 railroads operating in Louisiana had sought an 8% rate 
increase on some commodities specifically exempted from the rate in- 
creases granted in September 1949, including brick, cattle feed, cotton 
seed, soy beans, sand, gravel and related commodities, sugar and asphalt. 
The increase for asphalt was to apply only between New Orleans and 
Baton Rouge. 





Ex Parte 104—Part Il—Terminal Services 
South Buffalo Railway Terminal Allowances 


Examiners 8. R. Diamondson and W. D. McCloud have recom- 
mended: 

1. It is concluded that the service now performed within the plant 
area of District No. 2 under the existing lease arrangement and at the 
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Strip Sheet Mills and the Bar Mill, as described herein, is an industrial 
service which the respondent is not obligated to perform under its trans- 
portation obligation, and that performance of said service by respon- 
dent without reasonable charge from and to the points of interchange 
herein designated results in Bethlehem receiving a preferential service 
not accorded to shippers generally. 

2. The Commission should find that common carrier transportation 
service begins and ends by receipt and delivery, respectively of carload 
freight, except as noted, at the yards designated herein; and that service 
beyond the designated yards is a service which it is not the duty of 
respondent to perform. The Commission should further find that the 
performance of service beyond the tracks described at the switching 
rate, without reasonable compensation, is a violation of section 6(7) 
of the Act. 





LEGISLATION 
Air Mail Subsidies 
S. 436, providing for the separation of subsidy from air mail pay, 


was passed by the Senate on September 19, and sent to the House for 
its consideration. 





Printing of Interstate Commerce Act 


Chairman Johnson of the Senate Committee on Interstate and 
Foreign Commerce has introduced S. Res. 205, for the printing, as a 
Senate Document, of the Interstate Commerce Act, together with the 
text of supplementary acts and related sections of various other acts. 
The resolution was referred to the Senate Committee on Rules and 
Administration. 

The Resolution was approved by the Committee on Rules and Ad- 
ministration and adopted. The document will be Senate Document No. 
72—-82nd Congress. 





Excess Profits Tax Returns 


H. R. 4014, extending from September 15, 1951 to November 15, 
1951, the time in which corporation excess profits tax returns may be 
filed, was signed by President Truman on September 14. 





Microfilmed Records as Evidence 


H. R. 4106, amending the United States Code so as to permit intro- 
duction in evidence of microfilmed and similar records, was signed by 
the President on August 28, 1951. 
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MISCELLANEOUS 
Uniform System of Accounts—Electric Railways 


Division 1 of the I. C. C. has issued an order, dated September 6, 
1951, modifying the ‘‘Uniform System of Accounts for Electric Rail- 
ways, Issue of 1947,’’ with respect to Account 114, which is hereafter 
to be styled ‘‘Communication Service’’ instead of ‘‘Telephone and 
Telegraph Service.’’ 





Uniform System of Accounts—Steam Railroads 


Division 1 of the I. C. C. has issued an order, dated August 31, 
1951, modifying the Uniform System of Accounts, Issue of 1943, 
effective January 1, 1952 with respect to Accounts 380, 381, 392 and 393. 





Electric Railway Mail Pay 


The United States, through the Department of Justice, at the request 
of the Postmaster General, has filed a suit in the United States District 
Court for the District of Columbia to set aside the order of Division 3 
of the I. C. C., dated September 6, 1950, granting increases ranging 
from 3714 per cent to 100 per cent for transportation of mail by 11 
electrically operated lines of railroad. It is alleged that the order of the 
I. C. C. is arbitrary and capricious. The Interstate Commerce Com- 
mission is named as defendant. 





Motor Carrier Mail Service by Railroads 


The Comptroller General has ruled that the Post Office Department 
may permit railroads to provide service in motor vehicles especially 
designed and equipped for distribution of mail similar to the service now 
provided by railway post office service, provided that payment for such 
service is made at rates determined by the Postmaster General but not in 
excess of the rates allowed for similar service by railroad or electric car 
companies. The Comptroller General ruled specifically that such service 
in motor vehicles may be provided only under law where adequate rail- 
road facilities actually now exist. 

’ The Assistant Postmaster General says, with respect to this ruling 
that— 

**This means that where a railroad is now operating a train with RPO 
service and wishes to withdraw that train from service, HPO’s can be 
substituted by the railroad while the train is still in service. Once the 
train service is actually withdrawn forever, authorization for HPO 
service by the railroad could not be given. It would be necessary then 
for the Post Office Department to place into service an HPO under the 
law authorizing the establishment of such service.’’ 
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Reports of Railroad Freight Station Costs 


Division 1 of the I. C. C. has issued an order dated August 28, 
1951, directing that, on or before December 15, 1951 all Class I steam 
railroads subject to the provisions of the Act, excluding switching and 
terminal companies, shall file a report of railroad freight station costs 
and of other performance factors in the form prescribed by Division 
1 and made a part of that order. 





Passes—Forms and Recording 


The Interstate Commerce Commission has issued ‘‘ Regulations to 
Govern the Forms and Recording of Passes (Issue of 1951), effective 
July 1, 1951.”’ 





Under Secretary of Commerce for Transportation—Duties 


In an address before The American Society of Traffic and Trans- 
portation, on September 13, 1951, Honorable Delos W. Rentzel, Under 
Secretary of Commerce for Transportation, said: 

‘The Under Secretary serves as Deputy to the Secretary of Com- 
merce with respect to the Department’s transportation functions in- 
cluding its mobilization aspects. The primary responsibility of the 
Under Secretary for Transportation is policy-making and planning, with 
particular emphasis on coordination of the promotional activities of the 
Department. The duties do not enter the regulatory or operational field 
in any respect, nor do we believe they should. 

‘*T believe it might be pertinent here for me to set at rest a rumor 
you may have heard concerning the newly-organized office of Under 
Secretary of Commerce for Transportation. I have heard it said that 
this office is the beginning of a process of administrative evolution which 
will bring together under one head all federal regulatory responsibilities 
over all forms of transportation. None of this is true; first of all, the 
Under Secretary has no regulatory powers and seeks none. These powers 
remain within the confines of the separate agencies governing the separate 
forms of transportation. Secondly, there should be no misunderstand- 
ing about the powers and duties of the Under Secretary; they are clearly 
set forth in the President’s Reorganization Plan which created the posi- 
tion. In fact, in this period of our federal development, it is most 
important that the different regulatory agencies of the Federal Govern- 
ment now vested with interest and regulatory powers in aviation, surface 
transportation and maritime affairs remain separate and independent of 
each other. With the passage of time certain advantages might possibly 
accrue with the consolidation of regulatory functions in a central body 
and the desirability of effecting such consolidation may increase.’’ 
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STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a preliminary summary of steam railway accidents for 
the first seven months of 1951 as compared with the first seven months of 
1950. During the first seven months of 1951 there were 105 passengers 
killed in train and train service accidents as compared with 51 killed 
in such accidents during the first seven months of 1950. During the 
first seven months of 1951 there were 1995 passengers injured in train 
and train service accidents as compared with 1879 injured in such acci- 
dents during the first seven months of 1950. 

During the first seven months of 1951 there were 210 employees 
killed and 13,288 injured while on duty as compared with 178 killed 
and 11,299 injured while on duty during the first seven months of 1950. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended September 8, 1951 
which included the Labor Day holiday, totaled 732,908 cars. This was a 
decrease of 18,541 cars, or 2.5 per cent below the corresponding week 
in 1950, but an increase of 108,946 cars, or 17.5 percent above the corres- 
ponding week in 1949. 

Loading of revenue freight for the week of September 8, decreased 
96,483 cars, or 11.6 percent below the preceding week, due to the holi- 
day. 

Coal loading amounted to 131,681 cars, a decrease of 9,575 cars 
below the corresponding week a year ago, and a decrease of 19,004 cars 
below the preceding week this year. 





Passenger Traffic Statistics 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued Statement M-250 showing passenger traffic statistics of Class 
I steam railways in the United States for the first five months of 1951 
as compared with the first five months of 1950. 

During the first five months of 1951 the passenger revenue for 
passengers in coaches increased 10.4%, and for passengers in parlor and 
sleeping cars the increase was 23.9%. 

The number of revenue passengers carried in coaches during the 
first five months of 1951 was 2.2% greater than in the same period of 
1950, and the number of revenue passengers carried in parlor and sleep- 
ing cars was 24.7% greater than in 1950. 

The average revenue per passenger mile during the first five months 
of 1951 decreased 0.4 cents for passengers in coaches and 1.2 cents for 
passengers in parlor and sleeping cars. 
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Ton-Mile Revenues—Motor Carriers and Railroads 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released its ‘‘Monthly Comment on Transportation Statistics’’ under 
date of September 14, 1951. 

In that statement it is said that—‘‘ Changes in average revenue per 
ton-mile of class I motor carriers and class I railroads between 1949 
and 1950 have resulted in an insignificant relative narrowing of the gap 
between the two averages. However, the rail average remains, as it has 
over the entire period, at only about one-fourth that of the motor carriers. 
The average revenues, 1942-50, are shown in the aceompanying table.’’ 


TON-MILE REVENUES oF CuaAss I Moror CARRIERS 
AND Cuass I Ramroaps—1942-1950 











Rail 
Percent Index 
Year Weighted Class I of Motor Class I 
Average! Railroads Motor Weighted Rail 
(cents) (cents) 
1942 3.740 0.932 24.9 100.0 100.0 
1943 3.762 0.933 24.8 100.6 100.1 
1944 3.960 0.950 24.0 105.9 101.9 
1945 4.049 0.960 23.7 108.3 103.0 
1946 4.257 0.978 23.0 113.3 104.9 
1947 4.772 1.076 22.5 127.6 115.5 
1948 5.032 1.251 24.9 134.5 134.2 
1949 5.162 1.339 25.9 138.0 143.7 
1950 e5.162 p1.329 25.7 138.0 142.6 
p—Preliminary. 
e—Estimated. 


1—Weighted on basis of total estimated intercity ton-miles, Class I, 
II, and III, common and contract carriers. 





Motor Transportation 
By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 


Safety Experts Review Pennsylvania Turnpike Safety Record 


The Pennsylvania Turnpike Commission called a Highway Users 
meeting in an effort to obtain cooperation in increasing the safety of the 
superhighway which crosses Pennsylvania. More than 200 conference 
delegates were shown the new safety installations on the Turnpike and 
then turned to a study of the statistics collected by the Turnpike Com- 
mission. Statistics show that 5.5 commercial vehicles were involved in 
accidents for each 10,000 vehicles using the Turnpike. It was pointed 
out, however, that accidents involving commercial vehicles include all 
accidents whether the commercial vehicle is parked or otherwise. Several 
instances were shown where passenger cars collided with parked trucks 
completely off the road and resulted in fatal ‘‘truck’’ accidents. The 
fatality record of commercial vehicles shows that 25.9 trucks were in- 
volved in fatal accidents for every 100,000,000 miles of travel. The 
statistics broken down in age groups show that on the commercial vehicles 
involved in fatal accidents, 45% were driven by drivers 21 to 24 years 
of age. The Turnpike Commission defended the Turnpike’s overall safety 
record and told the conference that it compares favorably with the 
National highway accident ratio. The Commission further contended 
that the relatively high speeds permitted on the Turnpike are not the 
cause of the mishaps or fatal or non-fatal serious accidents that do occur. 
Accidents on the Turnpike attract wide attention because of the high- 
way’s fame as a major artery of commerce and the Turnpike Commission 
presented figures of accidents on other non-urban highways throughout 
the country which showed their accident ratios to be comparable with 
or even higher than that of the Turnpike. 

It has been recommended that the 70 mile per hour speed limit for 
passenger cars and 50 mile per hour speed limit for commercial vehicles 
be reduced to 60 and 45 respectively. However, the Turnpike Commis- 
sion does not look upon this recommendation with any favor. The 
Committee found that the number of police assigned to the Turnpike 
patrols is grossly inadequate and even if the speed limit were reduced, 
it would be of little value if the Commission did not rigidly enforce the 
limits. The conference made many suggestions which the Turnpike 
Commission has taken under consideration. 





1. C. C. Holds Hearing on Temporary Authority Application 


In what appears to be a ‘‘first,’’ the Interstate Commerce Commis- 
sion has assigned for formal hearing an application for temporary 
authority to conduct a motor carrier operation. Application of Rock 
Island Motor Transit Company, MC 29130 sub. 69T.A, involves an appli- 
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cation for temporary authority to operate as a general commodity motor 
earrier between Chicago and Omaha and at intermediate points. The 
application originally sought temporary authority for a period of 180 
days with a maximum weight of 5,000 pounds per shipment, but the I. 
C. C. order issued in August granted temporary authority to the rail- 
road subsidiary for 60 days subject to a restriction that shipments be 
limited to those of maximum weight of 2,000 pounds each. Protests to 
the application were made by the Regular Common Carrier Conference 
charging that the Rock Island’s application was an attempt to maintain 
and perpetuate unsuccessful contentions of the same application in 
Docket MC-F-445 for authority to conduct ‘‘an unrestricted motor 
carrier application.’’ The protest emphasized that ‘‘there must be 
finality to litigation’’ and called attention to the Supreme Court decision 
in the Rock Island case in which the issue was decided. 

The Commission’s order in the Rock Island request for temporary 
authority stated that after due investigation, it appears that there is 
immediate and urgent need for such service, and if there is not available 
any carrier service capable of meeting such need. The order granting 
the temporary authority for 60 days with the 2,000 pound maximum 
weight limitation contained further restrictions that no shipment may 
be transported between Chicago and Omaha nor between, through or to 
or from Omaha and collectively, Davenport and Bettendorf, Iowa and 
Rock Island, Moline and East Moline. The temporary authority also 


included the right to interchange shipments at authorized points. 
Examiner T. K. Carpenter was assigned to conduct formal hearings 
at Des Moines, Iowa. 





California P. U. C. Revises Safety Rules 


The California Public Utility Commission recently announced a 
revision of its truck safety rules which will cover approximately 500 
common e¢arriers under its jurisdiction. In making the rules, the Com- 
mission criticized the State Legislature for apparently failing to establish 
hours of driving for employees of approximately 13,000 additional truck- 
ing firms which operate under the State Motor Vehicle Code but not 
under the California P.U.C. The new Commission regulations will 
require each carrier to establish a preventive maintenance program 
‘reasonably calculated to lessen the occurence of accidents resulting from 
the failure of equipment.’’ Standards are set for minimum general 
physical and mental, eyesight and hearing conditions and a driver 
cannot be permitted to drive a truck on the highways unless he meets 
the physical requirements and is issued a certificate by a qualified 
medical doctor. Each driver must take the examination at intervals of 
no less than two years and the carriers must maintain in their files 
the physical examination certificates for every driver in their service. 
Drivers are required to maintain the same hours of service at the wheel 
as established in the regulations of the Interstate Commerce Commission. 
Drivers must also maintain a log showing place of origin and destination 
of each trip, time of reporting on and off duty, periods of driving and 
other related work. The form of the log is to be the same as that pre- 
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scribed by the Interstate Commerce Commission. Also included in the 
rules are those on installation, inspection and maintenance of coupling 
and pulling devices. 





State Trucking Associations Voice Approval of 
State Overweight Penalty Laws 


The Indiana Motor Truck Association at its annual conference 
officially went on record as supporting the Indiana penalty law for over- 
weighted trucks. The resolutions noted that the overweight penalty clause 
with its graduated rate of fines was formulated by the Indiana Motor 
Truck Association and has been exceptionally efficient to the point of 
reducing overweight violations to less than 3 per cent. The Indiana over- 
weight law is one of the most severe in the Nation and has been recognized 
as a model act copied by 14 other States. The members of the Indiana 
Motor Truck Association went on record as commending the Indiana 
state police for the efficient and effective enforcement of the state over- 
weight penalty laws and urged a continued and unrelenting enforce- 
ment. 

The Indiana Motor Truck Association further went on record as 
pledging their full cooperation to the State Highway Commission, the 
Indiana state police and other enforcement agencies in the enforcement 
of these laws and regulations. 


In the 1951 Iowa State Legislature, the Iowa Motor Truck Associ- 
tion supported bills to increase fines for overweight trucks. The Iowa 
officials also expressed concern about the number of vehicles which have 
not paid their full registration fee according to the weight carried. 
The officials maintain that ‘‘picking up under-registered operators is a 
measure of fairness to those who do pay full registration fees.’’ 





New York Ton-Mile Tax Law is Taken to the Courts 


In a ease filed under the caption Mid-States Freight Lines, Inc., 
et al., v. Spencer E. Bates, Allen J. Goodrich and Edward H. Best, the 
constitutionality of the New York State ton-mile tax law is questioned. 
The case was brought by some 250 for-hire interstate and intrastate 
carriers as well as private motor carriers of property and filed in the 
New York State Supreme Court in Albany and seeks a permanent in- 
junction against a state tax commission. The defendants comprise the 
state tax commission which is charged with administration and collection 
of the ton-mile levy. The complaint charges that the law violates at 
least three sections of the Articles of the Federal Constitution and points 
on that such vehicles as busses, road-rollers, tractor cranes, farm- 
vehicles, pulpwood vehicles and livestock vehicles are exempt and that 
vehicles under 18,000 pounds are not required to pay a fee or obtain a 
permit. The complaint asserts that this is unconstitutional since it creates 
*‘unreasonable and arbitrary classifications.’’ The complaint further 
points out that the law exempts from the permit requirement certain 
vehicles regardless of weight, exempts from the tax interstate commercial 
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vehicles who compete with such carriers as the plaintiffs but who operate 
wholly within a commercial zone or incorporated municipality; it also 
exempts from the tax certain carriers and pick-up and delivery service of 
goods having an ultimate out-of-state destination or origin, and exempts 
farmers in interstate or intrastate operation who compete with some 
plaintiff carriers. 

The complaint further contends that among other things, the ton- 
mile tax law violates the Federal Constitution as to certain plaintiffs 
and others in that the law ‘‘constitutes an attempt to regulate interstate 
commerce by the State of New York.’’ The complaint maintains that the 
law is unconstitutional since it delegates powers which the New York 
State constitution reserves exclusively to the New York Legislature. 





I. C. C. Answers Complaints in the Leasing Case 

The Interstate Commerce Commission has answered the complaints 
in the Leasing case filed at Indiana under the caption Eastern Motor 
Express, Inc., A.C.E. Transportation Company, et al. v. U. 8. and I. C. C., 
No. 464, and also the case of A.T.A. et al. v. U. 8. and I. C. C., No. 6758 
at Birmingham, Alabama. In the answer to the Eastern Motor Express 
ease at Indiana, the Commission alleged that the proceedings involve all 
the motor carriers operating in interstate commerce throughout the 
United States and directed attention to the fact that out of these hundreds 
of carriers, there are only twenty-one carriers attacking the regulations 
and that, consequently, by far the large majority of such carriers appear 
to be in favor of the regulations under attack. The answer stated ‘‘the 
Commission further questions the right of an infinitesimal segment of 
the motor carriers affected by this order, nationwide in character, from 
suing to set aside such regulations, applicable also to a large majority 
of motor carriers not parties to the suit.’’ The balance of the answer 
was mostly a denial of the allegations made in the complaint. 

The answer in the Birmingham case set up as its first defense, the 
fact that a case is already pending in the United States District Court 
for the Southern District of Indiana, Terre Haute Division, attacking 
the validity of the Commission’s orders. The Commission further alleged 
that it had filed an answer to that complaint and that case is now at 
issue. The answer further called attention to the fact that there is 
another case filed in the U. S. District Court for the Eastern District 
of Michigan docketed as the Movers Commerce of America, et al. v. 
United States, Civil Action No. 10834 involving similar issues. The 
answer went on to say that ‘‘to require the courts to hear and counsel 
defend all of such suits would result in needless expense and consumption 
of time by court and counsel, as well as the certification of the large 
record before the Commission in each of these cases; therefore, motion 
is made that the plaintiffs herein, having a legal right to intervene and 
participate in the suit filed in the Indiana District Court, above referred 
to, be direeted by order of this court to so intervene under the appro- 
priate statute conferring such right on these plaintiffs ;’’ the Commission 
then went on to request that the Birmingham court dismiss the A.T.A. 
suit. The balance of the answer was denials and admissions of different 
parts of the A.T.A. complaint. 











Freight Forwarder Regulation 
By Giues Morrow, Editor 


General Counsel, Freight Forwarders Institute 





Revised Section 409 of Interstate Commerce Act— 
Contracts in Lieu of Joint Rates 


The revisions made in Section 409 of the Interstate Commerce Act 
by Public Law 881—81st Congress, enacted December 20, 1950, became 
effective as of September 20, 1951. The new law, which authorizes freight 
forwarders and motor carriers to enter into and operate under contracts, 
supersedes the provisions for joint rates previously contained in Section 
409. 

To effectuate the change-over from a joint rate basis to the basis 
of contracts, the Commission granted blanket special permission author- 
ity for freight forwarders to cancel references in their existing tariffs 
to joint rates and participating motor carriers. An order was also 
issued, as of September 20th, striking from the Commission’s files the 
concurrences issued by motor carriers authorizing the publication of 
joint forwarder-motor rates. No substantive change in forwarder tariffs 
resulted, and the rates specified therein continue to have application as 
‘‘all-forwarder’’ rates. 

Rules and regulations for the filing of contracts, as provided for 
in the new law, were promulgated by the Commission on June 4, 1951 
(See page 879 of the September, 1951 issue of the I.C.C. Practitioners’ 
Journal). 





Services of Foreign Freight Forwarders Exempted from 
Price Ceiling Regulations 


The Director of Price Stabilization has issued Amendment 2 to 
General Overriding Regulation 14, effective September 19, 1951, exempt- 
ing from all ceiling price regulations imposed by the Office of Price 
Stabilization certain services, among them being: ‘‘Custom house 
brokers and foreign freight forwarders.’’ 

As to the services of such agencies the order states: ‘‘The diversified 
nature of these non-retail services and the fact that payments therefor 
are often made outside the United States are such as to make imprac- 
ticable their control under ceiling price regulations.”’ 





Freight Forwarder Permit Matters 


By order dated September 18, 1951, in Docket No. FF-108, the 
I. C. C., Division 4, revoked the freight forwarder permit of Pacific 
Consolidators, Inc. The order indicates that this forwarder ceased 
operations on February 1, 1950 and thereafter became bankrupt. 
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Ace Forwarders, Inc. has been authorized to change its name to 
Steel City Freight Forwarders, Inc. An amended Permit was issued 
in the name of the new company by order of September 12, 1951, in 
Docket No. FF-202 (Sub. No. 1). 

Upon request of the applicant, the Commission revoked the freight 
forwarder permit of San Diego Forwarding Co., by order issued in 
Docket FF-101 on August 1, 1951. 

The Commission has received and docketed as FF-218, application 
made by Barge Service Co., of Houston, Texas, to start a new freight 
forwarder operation for the transportation of steel products between 
Pittsburgh, Pa., and the surrounding area, and Houston, Texas. Accord- 
ing to the application, iron and steel articles would be assembled at 
Pittsburgh or Baden, Pa., loaded in bargeload lots and transported by 
certified common carriers by water to Houston, for distribution within 
the port area of the latter city. 





Administrative Court Set Up by National Production Authority— 
Rules of Practice Established 


An administrative ‘‘Court’’ has been established by the National 
Production Authority ‘‘to effect an administrative procedure which 
will accord a full and fair hearing of cases referred to the Chief Hearing 
Commission which involve non-compliance with orders and regulations 
issued under the authority of the National Production Authority.’’ 
(Gen. Adm. Order 16-06, 16 F.R. 8628). 

Chief Hearing Commissioner Walter H. Foster, who heads the court, 
promulgated Rules of Practice Before Hearing Commissioners on August 
30, 1951 (16 F.R. 8799). 

Under the rules, NPA pointed out that there will be a separation 
of the judicial and prosecuting functions within the agency. Respon- 
dents may appear in person or be represented by an attorney at law. 
Provision is made for appeal from a hearing commissioner to the Chief 
Hearing Commissioner. Upon finding a violation of NPA orders the 
court may suspend respondent’s priorities or allocations of materials. 











Water Transportation 


By Ricuarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 





Rail Rates on Coal to New England Ports 
1. C. C. Decision Reversed by Court 


By an opinion handed down September 24, 1951, the United States 
District Court for the Southern District of New York has ordered the 
Interstate Commerce Commission to vacate its order of June 5, 1950 
dismissing the complaint of the James McWilliams Blue Line, Inc., et al, 
against certain coal-carrying railroads. 

The complaint of the Blue Line, a common carrier by water, was 
based upon the fact the so-called Pocahontas railroads assess a higher 
rate on coal transported by them from southern coal fields to Hampton 
Roads, Va., which coal is subsequently moved by ocean to New England 
ports and thence by barge to interior ports, than on like coal which is 
moved by ocean to New England ports, and thence by rail. 

This situation is an outgrowth of various ex parte proceedings since 
1937 in which the Commission permitted the railroads to make general 
increases in their rates, applying the ‘‘single increase rule’’ and using 
percentages, or graded increases, subject to maxima, or hold-downs. The 
total permissible increase was collected in the first instance by the Poca- 
hontas lines on all coal transported to Hampton Roads and destined to 
New England ports, but their tariffs provided that if the coal was sub- 
sequently moved by railroad from a New England port to the point of 
ultimate destination, the Pocahontas roads, upon receipt of certification 
to that effect, would refund half of the amount of the increase. This 
amounted to 45 cents at the time the complaint was filed, after the 
increase in Ex Parte No. 166, Increased Freight Rates, 1947. No re- 
fund was provided, however, if the coal subsequently moved from a New 
England port to the same destination by water carrier. This created 
a differential in charges for the rail transportation service from the 
mines to Hampton Roads ports dependent not upon any difference in 
rail service, but solely upon the method of subsequent movement to 
ultimate destination. 

Joining with the Blue Line as complainants were T.A.D. Jones & 
Co., Ine. and Wyatt, Inc., coal dealers at New Haven, Conn., each having 
docks and facilities to receive and transship coal for transportation to 
points beyond either by water or by rail, and two of their customers, the 
Hartford Electrie Light Co. and United Illuminating Company, public 
service utility companies of Connecticut, which in their production and 
sale of electric energy use large quantities of coal. 

The specially-constituted three-judge court concluded that the order 
of the Commission dismissing the complaint filed before it ‘‘was erron- 
eous, that the rates complained of are discriminatory and unlawful, and 
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that the continued establishment and enforcement of those rates must 
be enjoined.”’ 

The opinion states: ‘‘We do not accept the finding of the Commis- 
sion that ‘there are no parties subject to unjust discrimination or undue 
prejudice as the complaining and intervening operator-dealers forward 
coal and the complaining and intervening public utilities receive coal, 
by both rail and barge, and are accorded the same proportional rates 
and refunds.’ Such a finding seems to us clearly erroneous and not 
supported by any substantial evidence.’’ It also says: ‘‘ However, quite 
apart from this, we hold that the rates complained of are unlawful be- 
cause in violation of Section 2 of the Interstate Commerce Act (49 U.S.C. 
2). We find it unnecessary, therefore, to determine the legality of these 
rates under Sections 3(1) and 3(4) of the Act.’’ 

The court said it was unable to distinguish the instant case from 
I. C. C. v. Mechlin (1946), 330 U. S. 567, where the order of the Com- 
mission permitting the railroads to charge higher reshipment rates east 
from Chicago for grain brought to Chicago by barge than for ex-lake or 
ex-rail grain was enjoined by the Supreme Court to the extent that it 
permitted this extra charge. ‘‘It has been settled with respect to the 
provisions of Section 2 of the Act prohibiting different charges by a 
common carrier for ‘a like and contemporaneous service in the transpor- 
tation of a like kind of traffic under substantially similar circumstances 
and conditions’ that ‘ * * * the clause did not allow carriers by railroad 
to make a difference in rates because of differences in circumstances 
arising either before the service of the carrier began or after it was termi- 
nated.’ ’’ 

Of especial importance to water carriers engaged in the transporta- 
tion of bulk commodities so as to be exempt under the provisions of 
section 303(b) of the Act is the following conclusion of the Court: 
‘‘Nor are we impressed by the attempt of the Commission to distinguish 
this case from the Mechling case because the Commission cannot regulate 
‘Blue Line’s’ barge rates. That was true, at least as to part of the ex- 
barge grain in the Mechling case; however, as we read the Mechling 
case, the decision was not based upon the existence of jurisdiction in the 
Commission to regulate the barge rates on the grain traffic and was 
reached quite independently of such jurisdiction.’’ 

In commenting on the objection that dire consequences would follow 
a reversal of the Commission’s order and the ‘‘conseqent disruption of 
the rate structure,’’ the Court noted that of a similar contention made in 
the Mechling case, it was said that, ‘‘The possibility of such a disruption 
does not remotely justify discriminations against barge traffic which 
actually deprive shippers and the barge companies of the inherent ad- 
vantages of water transportation guaranteed to them by Congress.’’ 

The court’s decision was handed down in Civil No. 65-270, James 
McWilliams Blue Line, Inc., et al., v. United States of America, et al. 
It is interesting to note that the Department of Justice confessed error 
on the part of the Commission and joined in the prayer of the plaintiffs 
asking that the relief sought be granted. 
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Filing of Contracts by Contract Carriers by Water 
Ex Parte No. 161 Reopened 


As a result of petitions filed by Newtex Steamship Corporation, Pan- 
Atlantic Steamship Corporation, and Seatrain Lines, Inc., all common 
carriers by water, supported by a petition of Columbia Basin River 
Operators, the Interstate Commerce Commission has reopened the pro- 
ceedings in Ex Parte No. 161, Filing of Contracts by Contract Carriers 
by Water. 

By order entered February 10, 1945, the Commission, division 1, 
upon its own motion, instituted this proceeding to determine whether 
contract carriers by water should be required to file with the Commis- 
sion copies of contracts, charters, or agreements with shippers for the 
transportation of property, or other services incidental thereto subject to 
Part III of the Act, performed by such carriers, and, if so, what rules 
and regulations should be prescribed to govern such filing. By order 
entered February 20, 1946, the division found that there was at that 
time no need to require such filing of contracts, and the proceeding was 
discontinued. 

Verified statements or briefs in favor of or in opposition to such 
a requirement for the filing of contracts may be filed with the Commission 
on or before November 16, 1951, and requests for an opportunity to 
present evidence at a public hearing or to participate in oral argument 
before the Commission may be made in said statements or briefs. 





Rod Pickard 
Common Carrier Application 


By application filed September 26, 1951 in Docket No. W-1034, Rod 
Pickard, an individual, of Miami, Fla., requests authority to institute a 
new operation as a common carrier of commodities generally between 
Miami, Key West, and Port Everglades, Fla. The application states that 
the Miami-Key West Barge Line, Inc., which formerly operated between 
these ports, is ceasing operations ; that one tug, five barges, and one LCT 
vessel will be operated; and that applicant will handle traffic for the 
U. S. Navy Base at Key West, with which it has a verbal agreement. 





Water Carrier Service on the Great Lakes with Nonowned Vessels 
Ex Parte No. 172 Reopened for Further Hearing 


Upon consideration of the record and of a petition of the T. J. 
McCarthy Steamship Company for rehearing and reconsideration, the 
Commission has reopened the proceeding in Ex Parte No. 172 and has 
assigned the case for further hearing on November 9, 1951, at 9:30 A. M., 
at the Hotel Tuller, Detroit, Mich., before Examiner Otto A. Hansen. 
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Water Carriers—Statistics 


The Interstate Commerce Commission’s Bureau of Transport Eco- 
nomics and Statistics has issued Statement No. Q-650, showing revenue 
and traffic of carriers by water for the first three months of 1951 as 
compared with the first three months of 1950. During the first quarter 
of 1951, the freight revenue of these carriers increased 12.9% and the 
passenger revenue increased 8.8% over the similar period of 1950. The 
number of tons of revenue freight carried increased from 11,146,771 
to 14,608,763, and the number of revenue passengers carried increased 
from 793,190 to 1,092,940. 





Aluminum, Point Comfort, Tex. to East Davenport, lowa 
Proposed Reduced Rail Rates Ordered Canceled 


By decision dated September 13, 1951 in I. & S. Docket No. 5869, 
the Interstate Commerce Commission has found that proposed reduced 
rates on aluminum pigs and ingots from Point Comfort, Tex. to East 
Davenport, Iowa, filed by Agent D. Q. Marsh for rail carriers parties to 
his tariff 1.C.C. No. 3752, are not shown to be just and reasonable and has 
ordered the proposed rates canceled. The Waterways Freight Bureau, 
on behalf of various common carrier barge lines operating on the Mis- 
sissippi River, the Gulf Intracoastal Canal, and other inland waterways, 
filed a protest in opposition to the reductions. 

The report states that the overall costs as computed by the barge 
line protestants more closely approximates the actual cost of barge move- 
ment than the estimate used by the shipper requesting the proposed 
reduction and that therefore the establishment of such a rail rate would 
be lower than necessary to meet water competition and would constitute 
an unfair competitive practice. 





Dixie Carriers, Inc.—Coyle Lines, Incorporated 
Applications for Revised Certificates 


By application filed in Docket No. W-377, Sub. No. 2, Dixie Carriers, 
Inc., of Houston, Tex., requests a revised certificate to include operation 
as a common carrier by water of general commodities in general towage 
service from Freeport, Tex. to Brownsville, Tex. and intermediate points, 
via the Gulf Intracoastal Waterway, all inclusive, and connecting streams 
and bayous. 

By separate applications filed September 18, 1951, Dixie Carriers, 
Ine., in Docket No. W-377, Sub. No. 3, and Coyle Lines, Incorporated, 
in Docket No. W-700, Sub. No. 4, request authority to operate as common 
carriers by water in the transportation of property through the New 
Lock at Bayou Sorrel, on the Plaquemine-Morgan City section of the 
Gulf Intracoastal Waterway. The applications do not request additional 
points of call. 
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Also, Dixie Carriers, Inc., in Sub. No. 4, and Coyle Lines, Inc., in 
Sub. No. 5, have filed applications for authority to operate as common 
carriers of property between Harlingen, Tex. and all ports and points 
they are now authorized to serve. The applicants at the same time filed 
motions to dismiss the applications, on the grounds that the authority 
sought is embraced within the presently effective certificates. 





Commercial Barge Lines, Inc. 
Proposed Report 

Examiner C. W. Griffin has issued a proposed report in Docket No. 
W-751, Sub. No. 9, recommending (1) that the application for an amend- 
ed certificate of public convenience and necessity authorizing Commercial 
Barge Lines, Ine. to extend its operations as a common carrier by water 
to include the transportation of commodities generally on the Mississippi 
River system of inland waterways and the Gulf Intracoastal Waterway 
west of New Orleans, La. be denied; (2) that control of Commercial 
Barge Lines, Inc. and Commercial Carriers, Inc. by Butcher-Arthur, 
Inc. (now Commercial Petroleum & Transport Co.) be found to have 
been effectuated and to be continuing in violation of section 5(4) of the 
Interstate Commerce Act, and that certain respondents be ordered to 
terminate said violation; (3) that the application of Commercial Petro- 
leum & Transport Co. and its principal stockholders to acquire control 
of Commercial Barge Lines, Inc. and Commercial Carriers, Ine. through 
ownership of capital stock or otherwise be found not to be consistent 
with public interest, and the application denied; and (4) that the pur- 
chase by Commercial Carriers, Inc. of certain operating rights of Motor- 
ear Transport Company be found to be consistent with the public in- 
terest and an amended certificate issued. 





Tolchester Lines, Inc. 
Proposed Report 

Examiner Lee R. Nowell has issued a proposed report in Docket 
No. W-1029, recommending that the Commission authorize Tolchester 
Lines, Inc., of Baltimore, Md., to operate as a common carrier by self- 
propelled vessels in the transportation of passengers, seasonally each 
year from May to September, both inclusive, (1) in non-stop cruise 
service from Baltimore, Md., through the Chesapeake and Delaware 
Canal, and return; (2) in excursion service between Baltimore, on the 
one hand, and, on the other, Philadelphia, Pa., and Washington, D. C.; 
and (3) in cruise service out of Baltimore to ports and points on Chesa- 
peake Bay, and return. 





Cancellation Routing—Ocean Steamship Company of Savannah 
Hearing Reassigned 
Hearing in I. & S. Docket No. 5946, Cancellation Routing—Ocean 
Steamship Company of Savannah, originally assigned for October 10, 
1951, before Examiner Thomas E. Pyne, has been canceled, and the 
proceeding has been reassigned for hearing on November 6, 1951, at 
9:30 A. M., at the Interstate Commerce Commission, Washington, D. C., 
before Examiner Pyne. 
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0. Regulation 


06. Commission Jurisdiction. 


Transportation of grain and seeds are within the pos exemption of Sec. 203 
(b) (6), citing 52 M. C. C. 511. MC-58929, Sub 11, G. & P. Transp. Co. Extension— 
Commodities in Bulk, not to be printed, Aug. 28, 1951, Div. 5. 

Transportation of ‘ ‘agricultural commodities (not including manufactured prod- 
ucts thereof)” is within partial exemption of Sec. 203 (b) (6). MC-70451, Sub 99, 
on Di ~~ Transp. Co. Extension—South Dakota, not to be printed, Aug. 6, 

1, Div 

The adjudication of claims for damages resulting from delays in transportation 
is not within the Commission’s jurisdiction but is solely for the courts, citing 15 
1. C. C. 53, 269 I. C. C. 188, 279 I. C. C. 363. No. 30641, Aiello v. D. & H.R R. Corp., 

1c. C. ....:5 Ae 6, Wi, Div. 3. 

Tobacco which has been steamed and redried in a warehouse is not an unmanu- 
factured agricultural commodity within partial exemption of Sec. 203(b) (6), citing 
52 M. C. C. 511. MC-84739, Sub. 3, Severson Extension—Steel, not to be printed, 
Sept. 11, 1951, Div. 5. 


07. Administrative Procedure 


While a vendor should be represented at a hearing, it is not necessary in the 
absence of a showing that interveners would be adversely affected by approval, and 
latter had opportunity to examine vendee’s witnesses familiar with vendor’s opera- 
ag MC-F-4608, Wolter—Purchase—Kemmer, not to be printed, Sept. 6, 1951, 

iv. 4. 

A hearing before an examiner not qualified in accordance with the Administrative 
Procedure Act is not invalid since no employees of the Bureau of Motor Carriers 
appeared as counsel or witnesses and no objection to the qualification of the examiner 
was made at the hearing, distinguishing Riss Case, 341 U. S. 907. MC-87523, Sub 28, 
Cosgrove Extension—Central States, ........ M. C. eae Sept. 11, 1951, Div. 5. 

Restrictions recommended by joint board resulting in withdrawal of interveners’ 
opposition are not binding on Commission where they achieve results inconsistent 
with public interest and effective regulation. MC-111909, Sub 1, Bejin Cartage Con- 
tract Carrier Application, ........ M.C.C. , Aug. 8, 1951, Div. 5. 

Rule 74, requiring respondent in rate investigation to open and close hearing, 
imposes burden on carrier proposing or maintaining assailed rate to go oe 
initially with wr, citing 34 M. C. C. 768. 1&S M-3660, Lumber from Va., N 
Slayton, ........ M. C. C. ......... Aug. 9, 1951, Div. 2. 

Even where an informal complaint did not contain a specific allegation of mis- 
routing, where the language therein plainly indicated a claim based on a failure to 
observe routing instructions the filing of the informal ore tolled the running 
of the statute with respect to misrouting, citing 227 I. C. C. 67. No. 30131, Vernon 
Lumber Corp. v. A. 7.2 S. F. Ry. Co... 0.0000. 1G, C. iccesssy July 31, 1951, Commission. 

An appearance before the Commission of a licensed attorney creates a presump- 
tion that he has authority to act, and the burden is upon those asserting lack of 
authority, citing 274 1. C. C. 357. No. 30599, New Process Gear Corp. v. N G 
x. Co., <a Se. , Aug. 8, 1951, Div. 3. 

Over objection, petitions, letters, affidavits, and returns to questionnaires are 
not admissible in evidence because of their hearsay character and the inability of 
opposing parties to cross-examine persons making statements contained in such 
documents, citing 43 M. C. C. 599. MC-112103, Marshall Common Carrier Applica- 
tion, not to be printed, Sept. 10, 1951, Div. 5. 

The Commission is not aware of any prohibition against duly authorized repre- 
sentatives of the various departments of the Government appearing in support of 
an application where the authority sought is required or deemed necessary by the 
appropriate authority. MC-1362, Sub. 26, Highway Express Extension—Dangerous 
Explosives, not to be printed, Sept. 10, 1951, Div. 
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Application for irregular route authority between Michigan and Indiana points 
was not improperly heard by joint board containing member from Ohio where most 
direct route between points traverses Ohio even though applicant did - — to 
operate through Ohio, citing 17 M. C. C. 413. MC-34865, Sub. 18, O. . For- 
warding Extension—Connersville, not to be printed, Sept. i2, 1951, Div. 5 


10. Carriers 
11. Types of Carriers. 


Where carrier assigns equipment and drivers to shippers under long-term con- 
tracts for exclusive use, such vehicles carry shipper’s name, and drivers uncrate 
shipments and place them under cover and collect C. O. D.’s and service is not 
offered to public generally, transportation is contract carriage, citing 46 M. C. C. 107 
MC-111909, Sub 1, Bejin Cartage Contract Carrier Application, mm. &. &. 

Aug. 8, 1951, Div. 5. 


20. Franchises 
21. Necessity. 
DENIED FOR FAILURE OF PROOF 


Denied, where applicant failed to comply with condition in prior report that he 
sever connection with supporting shipper. MC-110370, Gardner Common Carrier 
Application, not to be printed, Aug. 8, 1951, Div. 5. 

—_ Coome Contract Carrier Application, not to be printed, Aug. 16, 
1951, Div. 5. 

— Probo Common Carrier Application, not to be printed, Sept. 10, 
1951, Div. 5. 

- x Powers Common Carrier Application, not to be printed, Sept. 7, 
1V 

= — Vorbeck Common Carrier Application, not to be printed, Sept. 

1951, Div 

se -112508, Van Ert Common Carrier Application, not to be printed, Sept. 
1951, Div. 

- “MC-ir8i0, Bungie Common Carrier Application, not to be printed, Sept. 
iv. 5. 


GRANTED IN PART 


—" Butkus Contract Carrier Application, not to be printed, Aug. 
951, Div. 5. 
a or Cushman Common Carrier Application, not to be printed, Aug. 
95 iv. 5. 
. ~~ -111942, Tesoro Contract Carrier Application, not to be printed, Sept. 
51, Div. 5 
MC- 112650, Capozzoli Contract Carrier Application, not to be printed, Sept. 
951, Div. 5. 
Where — carrier authorized to serve supporting shippers is located 100 

miles away. MC- : Nodorft Common Carrier Application, not to be printed, 
Sept. 12, 1951, Div. 


Granted. MC-112440, Hill Common Carrier Application, not to be printed, 
Aug. 15, 1951, Div. 5. 

Evidence of transportation performed in applicant's equipment while under 
lease to other carriers moving under other carriers’ rights does not establish need 
for additional service, citing 51 M. C. C. 253. MC-34568, Sub 1, Donald Common 
Carrier Application, ........ M. C. C. , Sept. 10, 1951, Div. 5. 
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Fact that applicant’s regular route authority for transportation of passengers 
is to obtain incidental charter authority under Sec. 208(c) is not material where 
need for regular route authority is otherwise shown. MC-111509, Greenfield Lake 
Lines Common Carrier Application, not to be printed, Sept. 12, 1951, Div. 5. 

Denied, where poor transportation service is due to shipper’s lack of adequate 
loading facilities and its failure to give carriers advance notice of equipment needs. 
MC-30163, Sub 2, Peerless Transportation Co. Contract Carrier Application, not to 
be printed, Sept. 10, 1951, Div. 5 

Mitigating circumstances shown on rehearing basis of reversal of finding of 
unfitness resulting from past unlawful operations. MC-1]0333, Garrison Contract 
Carrier Application, ........ 3 ae , Aug. 3, 1951, Div. 5. 

Contract carrier application, based on shipper’s preference, denied where proposed 
service is not distinguishable from existing adequate common carrier service. 
MC-111182, Shoemaker Contract Carrier Application, ........ . fot eee , July 30, 
1951, Commission. 

Denied, for failure of proof. MC-112185, Boyd Contract Carrier Application, 
not to be printed, Aug. 7, 1951, Div. 5. 

The inability of a motor carrier always to furnish sufficient equipment at the 
exact time desired by a shipper is not alone sufficient to warrant the approval of 
a new competitor in the field. MC-111815, Wahl Trucking Co. Common Carrier 
Application, not to be printed, Aug. 7, 1951, Div. 5. 

Denied, where commodities proposed to be transported are within partial 
exemption of Sec. 203 (b) (6). C-111519, Simmons Common Carrier Application, 
not to be printed, Aug. 8, 1951, Div. 5. 

Denied as moot, where authority sought has been granted in connection with 
purchase transaction. MC-66523, Pettingill Common Carrier Application, not to be 
printed, Sept. 5, 1951, Div. 5 

The fact that contract carrier service is available will not, without further 
evidence, preclude a grant of common carrier authority, since a shipper is entitled 
to adequate service without having to enter into contract carriage relationship. 
2 igs gg D’Anella Common Carrier Application, not to be printed, Aug. 10, 

, Div. 5. 


22. Quality. 


Component parts of prefabricated buildings, knocked down, and equipment and 
materials incidental to the erection and completion of such buildings, when trans- 
ported in connection with and at the same time with the buildings, may be trans- 
ported without additional authority, citing 48 M. C. C. 199, 48 M. C. C. 695, MC- 
rgtong , Brada Cartage Co. Extension—Terre Haute, not to be printed, Aug. 6, 
1951, Div. 5. 

An auto carrier acquiring secondary rights by lease or purchase cannot join them 
with existing initial rights to provide through service in absence of showing of public 
need for single-line through service, citing 40 M. C. C. 345, and the same principle 
applies where the through service would be provided by companies under common 
control. MC-F-4796, Dallas & Mavis Forwarding En -Leateel Dseiean Truck-A- 
Ways, GG , Sept. 7, 1951, Div. 4. 

A motor carrier is not authorized to transport through shipments from a point 
of origin in its irregular-route radial destination territory to a point on its authorized 
regular route within the base territory of the irregular route authority, thence over 
the regular route to another point thereon within the base territory and thence 
again under the same irregular-route radial authority over irregular routes to other 
points in the irregular-route radial destination territory, since this constitutes a 
cross-haul between points in a radial destination territory which is no less un- 
authorized because regular-and irregular-route authorities were acquired by pur- 
chase from two different carriers. A purchase of rights can perform no greater 
service than could have been performed by its predecessors through interchange, 
citing 43 M. C. C. 497, 501. The words “on the one hand,” and, “on the other” 
denote the authority of a carrier to operate from a base point to a radial point and 
vice versa, citing 43 M. C. C. 277. MC-C-1132, Akers Motor Lines v. Malone Freight 
OS ete, 2 od ae , Aug. 23, 1951, Div. 5. 
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Based on evidence in grandfather proceeding, term “ordnance supplies” includes 
ammunition, but authority to serve Reve | posts, forts, reservations and bases” does 
not include authority to serve navy installations. MC-108064, = 8, Savage Truck 
Line Extension—Explosives, not to be printed, Sept. 12, 1951 

Authority to transport commodities otherwise coming within ‘the partial exemp- 
tion of Sec. 203 (b) (6) will not be granted in the absence of a showing that the 
proposed transportation of such commodities is to be conducted in such a manner 
as not to come within the exemption. Although authority granted is described in 
several parts of a single grant, such parts may not be combined to provide through 
service between points in the several parts, citing 48 M. C. C. 610. MC-108838, Sub 3, 
Barnes Common Carrier Application, not to be printed, Aug. 10, 1951, Div. 5. 

Where commodity description sought on reconsideration is less restrictive than 
that sought in original application, the Commission cannot grant change sought. 
0 ie a - 5, ) ow Be Bros. Extension—Baltimore, ........ i oe ee , Aug. 7, 
1951, Div. 5. 

The term “motor vehicles” as used in grants of authority to motor carriers in- 
cludes trailers, citing 49 M. C. C. 1, and separate authority to transport trailers is 
not required. MC-112303, Melton Motor Co. Common Carrier Application, not 
to be printed, Aug. 6, 195i, Div. 5 

Transportation of new furniture, uncrated, from manufacturer to retailer ma 
not be performed lawfully under household goods authority, citing 49 M. C. C. 242, 
49 M. C. C. 351. MC-78277, Sub 6, McCabe Extension—New Furniture, not to be 
printed, Aug. 3, 1951, Div. 5. 

The term “new furniture” does not include such items as pianos, radios, refrigera- 
tors, stoves, ranges, and other household electrical appliances. MAC-111828, Fettes 
Common Carrier Application, not to be printed, Aug. 10, 1951, Div. 5. 

The commercial zone of Mobile does not include all points within 15 miles 
thereof, citing 46 M. C. C. 665. MC-58880, Sub 5, Anderson Extension—Alabama, 
not to be printed, Aug. 10, 1951, Div. 5. 

A restriction limiting authority to transportation of lumber from “woodlot 
and/or lumbering sites’ condemned as indefinite. MC-112530, Richards Common 
Carrier ——- not to be printed, Sept. 10, 1951, Div. 5. 

Since Sec. 216 (c) permits motor common carriers of property to establish 
through routes and joint rates with other carriers, a restriction against interchanging 
will not be imposed. MC-107515, Sub i. Refrigerated Transport Extension— 
Madison, not to be printed, Sept. 6, 1951, a. 

Agricultural machinery parts may be ceanenerted in connection with the ma- 
chinery upon which they are to be installed without authority other than that 
authorizing the transportation of agricultural machinery. MC-I11472, Sub II, 
on te Transportation System Extension—Batavia, not to be printed, Sept. 11, 

5 iv 

A carrier authorized to transport general commodities except “dangerous ex- 
plosives” may transport those explosives classified as “relatively safe” but not those 
classified as “dangerous” whether more or less dangerous, citing 49 M. C. C. 595, 600. 
MC-69281, Sub 34, Davidson Transfer and = Co. Extension—Dangerous Ex- 
plosives, not to be printed, Sept. 12, 1951, Div. 

On reconsideration, restrictions on service Lientel in previous report modified. 
MC-2130, Sub. 26, Conch Motor Lines Extension—Memphis, not to be printed, 
Aug. 28, 1951, Div. 

Transportation of liquid commodities, in bulk, in tank vehicles, is transportation 
of “commodities requiring special “re, ’ whether or not tank trailer is fur- 
nished by shipper, citing 30 M. C. 301, 48 M. C. C. 289. MC-107906, Sub 6, 
hay ged Motor Express AADAYS ee Ff ok ee | 1951, 

1V > 

Transportation of homing pigeons does not come within partial exemption of 
Sec. 203 (b) (6). No authority is required to transport attendants, citing 31 M. C. C. 
778. MC-2428, Sub 3, Prange Extension—Homing Pigeons, ........ = ee eee 
Aug. 13, 1951, Div. 5. 

It has not been the Commission’s practice except in certain types of proceedings 
to limit applicant’s authority to service from part of a ed or from par- 
ticular plants, warehouses or places of business, citing 42 M. . 792, 798, but 
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it has limited authority to service for a class or classes of shippers, citing 19 M. C. C. 
475. A grant of authority restricted narrowly as to class of shipper and as to 
territorial area can be tantamount to a grant limited to service of a single shipper 
contrary to Sec. 209 (b). MC-111909, Sub I, Bejin Cartage Contract Carrier Ap- 
plication, . M. C. C. ........, Aug. 8, 1951, Div. 5. ; 

Where need for proposed carrier service meeting requirements of contract 
carriage, citing 31 M. C. C. 705, 712, is limited to particular class of shippers, key- 
stone restriction citing 19 M. C. C. 475, will be imposed. MC-1I11916, Stone Lines 
Contract Carrier Application, not to be printed, Aug. 31, 1951, Div. 5. _ 

A restriction to traffic having a prior or subsequent movement by rail or water 
will not be imposed where inconsistent with scope of past operations conducted 
under erroneous claim of right and where proposed service will inure to benefit of 
other carriers. MC-59247, Sub 2, Linden Motor Freight Extension—New Jersey, 
not to be printed, Aug. 27, 1951. Div. 5. 

Transportation of wrecked or disabled vehicles by towing with wrecker truck 
is “by the truckaway method” since motive power is furnished by applicant’s vehicle, 
citing 46 M. C. C. 147. Such authority includes right to transport contents of 
wrecked or disabled vehicle and parts thereof so long as they remain in or are 
transported in connection with the vehicle. MC-112577, Schneider Common Carrier 
Application, m. C.C. ......, sept. 1 1951, Biv. 5 

Where proof in support of common carrier application shows need for contract 
carrier authority, permit may be issued, citing 9 M. C. C. 454, 455; 2 M. C. C. 335 
MC-111259, Genbro Forwarding Co. Common Carrier Application, not to be printed, 
Sept. 17, 1951, Div. 5. 


23. Grandfather. 


On proof of operations conducted prior to grandfather date, certificate modified 
to reflect operations actually conducted. MC-17663, Kelly—Modification of Cer- 
tificate, not to be printed, Sept. 10, 1951, Div. 5. 


24. Extensions. 


Commercial zone authority granted to enable applicant to perform better terminal 
service and improve line-haul service and improved service to shippers will offset 
loss to existing carriers. MC-46280, Sub 13, Darling Freight Extension—Detroit 
Commercial Zone, not to be printed, Aug. 17, 1951, Div. 5 

Granted in part. MC-108838, Sub 142, Barnes Extension—Packinghouse and 
Other Food Products, not to be printed, Aug. 28, 1951, Div. 5. 

Fact that applicant is presently operating under a certificate from the Commis- 
sion does not preclude the Commission from denying subsequent applications for 
lack of fitness, citing 48 M. C. C. 399, 402, where applicant has been convicted of 
receiving stolen merchandise and has engaged in unauthorized operations. MC- 
110442, Sub. 3, Triole Extension—Brick, ........ M. C. C. ......., Aug. 8, 1951, Div. 5. 

Denied for failure of proof. MC-104523, Sub. 9, Huston Extension—Ingots, 
not to be printed, Aug. 10, 1951, Div. 5. 

_ Shipper’s need for carrier which will consolidate shipments from two plants in 
split pickup service basis of contract carrier grant. MC-36291, Sub 5, Pettigrew 
Extension—Salem, not to be printed, Aug. 9, 1951, Div. 5. 

Denied, where proposed operation involves uneconomical empty backhaul and 
shipper’s support is based on mere preference. MC-13145, Sub. 5, Hixson Extension— 
St. Paul, not to be printed, Aug. 13, 1951, Div. 5. 

Denied, where proposed contract carrier operation would in fact be common 
carriage, resulting in dual operations in conflict with Sec. 210, citing 51 M. C. C. 824, 
52 M. C. C. 1. MC-109018, Sub 5, Herme Extension—Canned Goods, not to be 
printed, Aug. 23, 1951, Div. 5. 

The fact that the stockholders of an insolvent applicant have substantial assets 
is not a satisfactory substitute for possession of assets by carrier itself in deter- 
mining applicant’s fitness to conduct operation proposed. MC-109925, Sub 2, 
Intercity Bus Lines Extension—Overland Park, not to be printed, Aug. 6, 1951, Div. 5. 
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Granted. MC-77055, Sub 1, Dart Transit Co. Extenston—Glass Containers, 
not to be printed, Aug. 6, 1951, Div. 5. 

Granted in part. MC-96489, Sub 6, Bowen Extension—Genesee County, not 
to be printed, Aug. 8, 1951, Div. 5. 

Denied, for failure of proof. ecg Sub 23, Morgan Drive Away Extension 
—Tulsa, not to be printed, Aug. 6, 1951, 5 

Need of contractors and fabricators of "tanto for transportation of heavy 
and bulky parts and assemblies basis of grant. MC-37922, Sub 1, Miller Extension— 
Oil Field Commodities, ........ Me Rn Aug. 7, 1951, Div. 5. 

An applicant seeking to convert irregular-route operation between two points to 
regular-route operation has burden of proving that public convenience and necessity 
require the new service. MC-87909, Sub 5, Barnes Extension—Regular Route, not 
to be printed, Aug. 8, 1951, Div. 5. 

Need of garment manufacturers for specialized transportation to plants of sub- 
contractors in surrounding territory basis of irregular route grant. MC-116]8, 
Sub 3, Lustberg Extension—Garments, not to be printed, Aug. 8, 1951, Div. 5. 

Charter authority granted where use of opposing carriers would involve charge 
for substantial deadhead mileage and traffic would largely be new traffic. MC-101780, 
Sub 2, Doyle Extension—Charter Operations, not to be printed, Aug. 8, 1951, Div. 5. 

Denied, where inadequacy of present service can be remedied by closer coordina- 
tion between applicant and connecting carriers. MC-263, Sub 41, Garrett Freightline 
Extension—Great Falls, not to be printed, Aug. 6, 1951, Div. 5. 

Need of department stores and specialty shops for parcel delivery service is 
not, however, a basis for a grant to transport commodities sold by retail stores 
generally. MC-89529, Sub 2, United Parcel Service of Pennsylvania Extension— 
Wilmington, not to be printed, Aug. 7, 1951, Div. 5. 

Two instances of loading delay resulting from carrier furnishing closed instead 
of open equipment no basis for grant. MC-105272, Sub 7, Seuring Extension—Tanks, 
not to be printed, Aug. 3, 1951, Div. 5. 

Granted in part. MC-58813, Sub 25, Selman Extension—Jersey City, not to be 
printed, Sept. 7, 1951, Div. 5. 

Granted in part. MC-108640, Sub 1, Jomac Trucking Extension—Hardware, 
not to be printed, Sept. 10, 1951, Div. 5. 

Granted. — Sub 1, Giordano Extension—New York, not to be printed, 
Sept. 10, 1951, Div. 

: Granted in omg > MIC-55822, Sub 1, Schaefer Extension—Obio, not to be printed, 
ept. 14, 1951, 5. 

Granted in nest. MC-109527, Sub 2, Burnett Extension—Meat Products, not 
to be printed, Sept. 13, 1951, Div. 5 

Common carrier authority, previously denied because resulting in dual opera- 
tions, approved upon showing that previous common carrier permit had_ been can- 
celled and certificate issued in lieu thereof. MC-52916, Sub 8, Provan Extension— 
Western New York, not to be printed, Sept. 11, 1951, Div. 5. 

Granted in part. MC-110193, Sub 13, Safeway Truck Lines Extension—Minne- 
sota, not to be printed, Sept. 17, 1951, Div 

Granted in part. ~? te Sub 2, Sefcik Extension—Trenton, not to be 
printed, Sept. 17, 1951, Div. 

Granted in part. MC- 108275, Sub 8, “ey Motor Express Extension—Powdered 
Milk, not to be printed, Sept. 7, 1951, a. 

Granted in part. MC-13471, Sub 2, Wiley Extension—Gasoline Service Station 
a. not to be printed, —- 12, 1951, .. 

10. | Granted, J MC-94838, Sub 2, Smith leita not to be printed, Sept. 

951, Div, 5. 

Granted in part. MC-95084, Sub 17, Hove Extension—Coldwater, not to be 
printed, Sept. 13, 1951, Div. 5. 

Denied for failure of proof. MC-59264, Sub 13, Smith - Solomon Trucking 
Co. Extension—Molasses, not to be printed, Sept. 10, 1951, 5. 

Denied for failure of proof. MC-52918, Sub 10, Cotton ‘States Motor Lines 
Extension—California, not to be printed, Sept. 10, 1951, Div. 5. 

Denied for failure of proof. MC-79695, Sub 15, Steel Transportation Co. Ex- 
tension—Steel Structural Beams, not to be printed, Sept. 11, 1951, Div. 5. 
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Denied for failure of proof. MC-2194, Sub 1, Shaffer Extension—Iron and Steel 
Products, not to be printed, Sept. 11, 1951, Div. 5. 

Denied for failure of proof. MC-60430, Sub 10, Friedman’s Express Extension— 
Albany, not to be printed, Sept. 11, 1951, Div. 5. ; 

Authority granted to construct new track for purpose of by-passing congested 
areas of Los Angeles. F. D. 17152, Southern Pacific Co. Construction, not to be 
printed, Sept. 14, 1951, Div. 4. : 

Denied, where existing long-haul rail service is ematacery and proposed opera- 
tion would result in long empty back-haul. MC-16903, Sub 9, Moon Freight Lines 
Extension—32 States, not to be printed, Aug. 24, 1951, Div. 5. ; 

Follow the traffic doctrine applied where denial would work severe hardship on 
applicant, notwithstanding the fact that existing carriers are able to serve shipper’s 
new location. MC-111841, Sub 1, Albaugh Extension—Des Moines, not to be printed, 
Aug. 15, 1951, Div. 5. 

Granted in part. MC-47522, Sub 1, Grant Extension—Regular Routes, not to be 
printed, Aug. 17, 1951, Div. 5. 

Granted in part. MC-92983, Sub 31, Miller Extension—Liquid Commodities, 
not to be printed, Aug. 16, 1951, Div. 5. ; ; 

Granted in part. MC-110505, Sub 12, Ringle Truck Lines Extension—Dubuque, 
not to be printed, Sept. 13, 1951, Div. 5. ; 

Granted in part. MC-107975, Sub 4, Allison Extension—New Freedom, not 
to be printed, Sept. 10, 1951, Div. 5. 

Granted in part. MC-73464, Sub 73, Jack Cole Co. Extension—Monroe, not to 
be printed, Sept. 13, 1951, Div. 5. . 

Testimony given by shipper witness in another proceeding in 1946 or 1947 is 
not controlling, particularly where shipper has since undertaken manufacture of 
new products. MC-49260, Sub 1, Warren Extension—Special Commodities, not to 
be printed, a. 10, 1951, Div. 5. 

Denied, where poor service arose from failure of shippers and receivers to route 
traffic by most expeditious route. MC-61788, Sub 13, Dean Extension—Camp Rucker, 
not to be printed, Sept. 11, 1951, Div. 5. : 

Granted in part. MC-i5315, Sub 2, Industrial Cartage Co. Extension—Warren, 
not to be printed, Aug. 10, 1951, Div. 5. 

Granted in part. MC-43269, Sub 19, Wells Cargo Extension—Utab, not to be 
printed, Aug. 14, 1951, Div. 5. 

Granted. MC-107109, Sub 5, 1 & S Trailways Extension—Camp Atterbury, 
not to be printed, Aug. 15, 1951, Div. 5. 

Granted in part. MC-107107, Sub 22, Alterman Extension—Homestead, not to 
be printed, Aug. 10, 1951, Div. 5. ; 

Granted in part. MC-107822, Sub 17, Wright Extension—Specified Commodities, 
not to be printed, Aug. 15, 1951, Div. 5. 

Granted in part. MC-9685, Sub 18, Emery Transportation Co. Extension— 
Austin, not to be printed, Aug. 17, 1951, Div. 5. 7” 

Demands of shipper’s customers for motor tank service on bulk commodities 
basis of partial grant. MC-110525, Sub 56, Chemical Tank Lines Extension—Ten 
States, not to be printed, Aug. 15, 1951, Div. 5. ; 

A shipper is entitled to have a transportation service comparable to that avail- 
able to his competitors, particularly where transit time is important. MC-9685, 
Sub 26, Emery Transportation Co. Extension—Glass Containers, not to be printed, 
Aug. 17, 1951, Div. 5. 

Whether opposing carriers would be affected adversely by a grant of all or any 
part of the authority sought is but one factor to be considered by the Commission 
in deciding upon applications for authority. MC-64932, Sub 86, Rogers Cartage 
Extension—I3 States, not to be printed, Aug. 10, 1951, Div. 5. 

Authority granted to move empty vehicles over shorter routes to improve safety 
and economy of operations to the extent that savings resulting do not affect com- 
petitive situation. MC-1124, Sub. 80, Herrin Transportation Co. Extension—Transfer 
of Empty Equipment, not to be printed, Sept. 14, 1951, Div. 5. 

Denied, where evidence of alleged delavs is general in character and does not 
establish that delays have been great or that shipper has been materially harmed 
thereby. MC-89706, Sub. 11, Motorway Corp. Extension—Muncie, not to be 
printed, Sept. 10, 1951, Div. 5. 
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Service supplemental to rail service authorized where abandonment of local 
passenger train service has been conditioned upon providing substitute truck service 
for commodities formerly moving in passenger train service. MC-86687, Sub. 34, 
Seaboard Air Line R. Co. Extension—Hinson, not to be printed, Sept. 11, 1951, Div. 5. 

Denied, for failure of proof. MC-106647, Sub 12, Clark Transport Co. Extension 
ee OE od jae july 30, 1951, Commission. 

Denied for failure of proof. MC-30837, Sub 80, Kenosha Auto Transport Ex- 
tension—K enosha, not to be printed, Aug. 13, 1951, Div. 5. 

Denied for failure of proof. MC-31400, Sub 8, Madison Transportation Co. 
Extension—Roofing, not to be printed, Aug. 15, 1951, Div. 5. 

Denied for failure of proof. MC-29955, Sub. 7, England Bros. Truck Line Ex- 
tension—Dangerous Explosives, not to be printed, Sept. 10, 1951, Div. 5 

Denied for failure of proof. MC.78632, Sub 72, Hoover Motor Express Exten- 
sion—McMinnville, not to be printed, Sept. 11, 1951, Div. 5. 

Granted in part. MC-I7481, Sub 9, Moore Motor Freight Lines Extension— 
Empty Containers, not to be printed, Sept. 10, 1951, Div. 5. 

Granted in part. MC-29990, Sub. 4, Badger Lines Extension—Malt, not to be 
printed, Sept. 11, 1951, Div. 5. ; 

Granted in part. MC-32699, Sub. 13, McGoldrick Extension—East Rutherford, 
not to be printed, Sept. 7, 1951, Div. 5. ee: 

Granted in part. MC-50069, Sub. 123, Refiners Transport Extension—Liquid 
Commodities, not to be printed, Sept. 10, 1951, Div. 5. 

Granted. MC-60756, Sub. 6, Crescent Motor Line Extension—Alabama, not to 
be printed, Sept. 11, 1951, Div. 5 

Toledo-Detroit authority granted in order to provide additional local service, 
added convenience to applicant’s long distance passengers and to provide competitive 
stimulus to existing carrier having monopoly in area. MC-2890, Sub. 14, American 
Buslines Extension—Louisville, not to be printed, Sept. 10, 1951, Div. 5. 

Denied in part where shipper was not aware of opposing carriers’ ability to 
provide service to part of destination territory and such carriers have not been 
requested to perform service. MC-11899, Sub. 6, Stevens Truck Lines Extension— 
Maine, not to be printed, Aue. 13, 1951, Div. 5. 

Granted in part. MC-103880, Sub 68, Producers Transport Extension—Evans- 
ville, not to be printed, Aug. 17, 1951, Div. 5. 

Granted in part. MC-42487, Sub 197, Consolidated Freightways Extension— 
Burlap, not to be printed, Sept. 7, 1951, Div. 5. 

Granted in part. MC-65346, Sub 14, Packer City Transit Line Extension— 
Various Commodities, not to be printed, Aug. 9, 1951, Div. 5. 

Granted in part. MC-52869, Sub 6, Balsam and DeFrance Extension—South 
Dakota, not to be printed, Aug. 15, 1951, Div. 5. 

Granted in part. MC-441, Sub 3, Hinton Motor Service Extension—North 
Kansas City, not to be printed, Aug. 15, 1951, Div. 5. 

Granted in part. MC-1403, Sub 1, Central Transfer Co. Extension—Sodium 
Bichromate, not to be printed, Aug. 10, 1951, Div. 5. 

In the absence of proof of material deficiencies in the available service, shipper’s 
mere preference for the services of a particular carrier is insufficient basis for grant 
of authority, even where applicant has performed satisfactory service under tem- 
porary authority. MC-7777, Sub 22, Rosenstein Extension—Dressed Poultry, not 
to be printed, Aug. 10, 1951, Div. 5. 

Authority granted to permit motor carrier to engage in foreign commerce be- 
tween points in the United States in order to make use of better highways on traffic 
moving from California to Vancouver, B. C., thence through the United States to 
ultimate destination in Canada. MC-68618, Sub 14, Los Angeles-Seattle Motor Ex- 
press Extension, not to be printed, Sept. 17, 1951, Div. 5. 


24.1. Alternate Routes. 


Where applicant is presently competitive between the terminii of a proposed 
alternate route, the elimination of delays resulting in wasteful transportation, the 
economies in operation, the increased efficiency of the carrier and improved safety of 
operation are in the public interest. MC-108671, Sub. 6, Tarbet Trucking Extension 
—Findlay, not to be printed, Sept. 13, 1951, Div. 5. 
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Denied, where new service would result. MC-7746, Sub 40, United Truck Lines 
Extension—Alternate Routes, not to be printed, Aug. 17, 1951, Div. 5. 

Denied in part, where applicant is not presently competitive between terminii 
of proposed alternate route. MC-103435, Sub 37, Buckingham Transportation Co. 
Extension—Broadus, not to be printed, Aug. 20, 1951, Div. 5. 

Where point on proposed alternate route is off-route point on principal route, 
authority will be granted to serve it as an intermediate point on alternate route. 
MC-106943, Sub 9, Eastern Motor Express Extension—Alternate Routes, not to be 
printed, Aug. 6, 1951, Div. 5 

Alternate route authority granted to enable carrier to serve off-line point by 
line-haul vehicles. MC-107912, Sub 5, Murphey Truck Lines Extension—Alternate 
Route, not to be printed, Aug. 13, 1951, Div. 5. 


26. Public Interest. 


Consistency with the public interest and the national transportation policy 
required of contract carrier operations requires that the proposed operation be one 
possessing the required degree of specialization and that it not tend to sap the 
Vitality of existing common carrier facilities and reduce their ability to serve the 
general public. MC-112005, Sub 3, K & R Transports Extension—St. Louis, not 
to be printed, Sept. 11, 1951, Div. 5. 


27. Transfer. 


Approved, where purpose is to transfer corporation’s certificate to successor 
partnership. F. D. 17440, Dauntless Towing Line Certificate Transfer, not to be 
printed, Sept. 18, 1951, Div. 4. 


28. Modification or Revocation. 


Sec. 212 (a) requires that before a certificate may be revoked in whole or in 
part there must be a finding of a violation of the act, order, rule or regulation or 
certificate requirement, an order commanding compliance and a willful failure to 
comply with such order, citing 52 M. C. C. 117. MC-C-1156, Inter-City Trucking 
Co.—Revocation of Certificate, not to be printed, Aug. 6, 1951, Div. 5. 

The Commission has the power to reopen the proceeding and to impose con- 
ditions restricting the operating rights purchased at any time until the certificate 
purchased has been reissued in the name of the purchaser, citing 340 U. S. 419. 
MC-F-4405, Holloway—Purchase (Portion)—Georgia Motor Express, c. &. 

.., Sept. 6, 1951, Div. 4. 

A modification of applicant’s commodity description to remove ambiguities 
which does not unduly broaden applicant’s present authority approved. MC-88594, 
og oe Clarification of Commodity Descriptions, not to be printed, Sept. 

’ , Div. 5. 

A mere holding out without evidence of operations consistent therewith is not 
sufficient to avoid revocation of certificate for non-operation. MC-C-1104, Hilton 
Bros. Revocation of Certificate, not to be printed, Sept. 11, 1951, Div. 5. 


29. Abandonment. 


Since operation of unprofitable lines will not be required merely because system 
operations are profitable, citing 254 I. C. C. 745, 761, and since no carrier can 
compelled to continue operation at a loss, citing 251 U. S. 396, ferry abandonment 
authorized where loss of traffic to bridges prevents profitable operation. F. D. 17170, 
—_ and Camden Ferry Co. Abandonment, not to be printed, Aug. 15, 1951, 

iv. 4. 
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While abandonment of a line may result in no loss of bridge traffic to the carrier 
which would handle it over other routes, in computing revenues of line to be aban- 
doned it should be credited with revenues for the bridge traffic actually moving 
over it, measured on a mileage prorate of all overhead revenues, citing F. D. 16872, 
decided Dec. 18, 1950. F. D. 17083, Missouri Pacific R. Corp. Abandonment, not 
to be printed, Sept. 6, 1951, Div. 4. 


ABANDON MENT AUTHORIZED IN THE FOLLOWING: 


13.52 miles, F. D. 17405, Southern Pacific R. Co. Abandonment, not to be printed, 
Sept. 14, 1951, Div. 4. Track relocation. 

2.86 miles, F. D. 17376, Chicago & N. W. Ry. Co. Abandonment, not to be 
printed, Aug. 13, 1951, Div. 4. No traffic. 

2.72 miles, F. D. 17388, Illinois Terminal R. Co. Abandonment, not to be printed, 
Sept. 12, 1951, Div. 4. Loss of traffic. 

0.3 miles, F. D. 17437, Indiana & Michigan Electric Co. Abandonment, not to be 
printed, Sept. 11, 1951, Div. 4. Excessive rehabilitation cost. 

Denied, as to 38 mile line, where tonnage and revenues have increased in 
recent years, revenues appear to have —— out-of-pocket costs, and adequate 
substitute motor service is not available. F. D. 13907, Chicago & N. W. Ry. Co. 
Abandonment, not to be printed, Sept. 14, 1951, Div. 4. 


30. Finances 
31. Scope of Regulation. 


Where proposed modification of sinking-fund debentures by supplemental in- 
denture results in change in interest accrued on outstanding debentures and principal 


amount due and payable would be increased, such a modification requires approval 
under Sec. 214. F. D. 16512, American Buslines, Inc. Securities, not to be printed, 
Aug. 15, 1951, Div. 4. 


32. Capitalization. 


To render a proposed stock dividend compatible with the public interest the 
applicant should have capitalizable assets not yet capitalized in an amount sufficient 
to support the proposed stock dividend and a substantial surplus should remain un- 
capitalized as a support for applicant’s credit, citing 254 I. C. C. 653, 669; 38 M. C.C. 
hs é D. 17428, Central Freight Lines, Inc., Stock, not to be printed, Aug. 24, 1951, 

iv. 4. 


34. Purpose. 


Debentures authorized to refund maturing oe, ar D. 17442, Georgia 
R. & B. Co. Debentures, not to be printed, Aug. 21, 1951, 

Trustee certificates authorized to finance purchase of po Mor devices. F. D. 17338, 
Long Island R. R. Co. Trustee Certificates, not to be printed, Aug. 24, 1951, Div. 5. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED IN THE FOLLOWING: 


, < 4 el Biv 4. Pacific Co. Equipment Trust Certificates, not to be printed, 
~ 
D. 17434, & O. R. Co. Equipment Trust Certificates, not to be printed, 
bie’ 13, a Div 
F. 460, it K-T R. Co. Equipment Trust Certificates, not to be printed, 
m, 30, 1951, Div. 
D. 17473, y, > P. Ry. Co. Equipment Trust Certificates, not to be printed, 
oe 17, 1951, Div. 4. 
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NOTES AUTHORIZED IN THE FOLLOWING: 


F. D. 17476, aor Service Motor Freight Co. Note, not to be printed, Sept. 18, 
1951, = a 4. Buil ing construction and working capital. 

F. D. 17456, Commercial Motor Freight Note, not to be printed, Aug. 29, 1951, 
Div. 4. Oe meal facilities. 


STOCK ISSUE AUTHORIZED IN THE FOLLOWING: 


F. D. 17428, Central Freight Lines, Inc., Stock, not to be printed, Aug. 24, 1951, 
Div. 4. Stock dividend. 

F. D. 17302, New York, C. & St. L. R. Co. Stock, not to be printed, Sept. 14, 
1951, a ;: Stock s _ 

F. 17435, Burlington Truck Lines, Inc., Stock, not to be printed, Aug. 10, 
1951, Div. 4. Open account advances. 


38. Necessity and Propriety. 


Issuance of stock as dividend on shares of stock held in applicant’s — 
denied in absence of showing of need for increase in treasury stock, citing 271 
oa r D. 17461, Decatur Cartage Co. Securities, not to be printed, Sept. 14 1951, 
iv. 


40. Operations 
41. Methods and Practices. 


Where geographical conditions limit practical route to single highway between 
certain terminil, constant use of that route does not result in unlawful conversion 
of irregular-route authority into regular-route operation, citing 47 M. C. C. 23, par- 
ticularly where limited commodity authority restricts solicitation of shipper. MC-C- 
oh Sub 1, Fleet Lines v. Osbourn Trucking Co.., ........ oa ee , Aug. 7, 1951, 

iV 

a in maximum authorized speeds denied where difficulties could be over- 

come by on departure times of connecting trains. No. 29543, Missouri 


Pacific R. Co., ........ 5, eee , Aug. 15, 1951, Div. 3 
Sacvenee j in maximum authorized speeds denied where safe operation would be 
= aired No. 29543, St. Louis Southwestern Ry. Co., ........ yy, eee , Aug. 15, 


Increase in maximum speeds denied where safe operation would be impaired and 
competitive position can be maintained under oe limits. No. 29543, St. Louis- 
San Francisco Ry. Co., ........ i, han Ge , Aug. 15, 1951, Div. 3 

Upon further a definition of household goods PD noa al in rule 1 (a) of 
17 M. C. C. 467 held to be definite and unambiguous. Ex Parte MC-19, Practices 
of, ‘<2 Common Carriers of Housebold Goods, ........ a oe, Se , Aug. 3, 1951, 

iv. 5. 


43. Movement. 


Where shipper’s instructions were impossible of execution under existing tariffs, 
carrier had duty to request further instructions from shipper and failure to do so 
makes carrier liable for damages, citing 157 I. C. C. 100. No. 30131, Vernon Lumber 
Co. ¥. 4.7.0 5S. F. Ry. Co. ......:. i ae , July 31, 1951, Commission. 


46. Contracts. 


Unit prices for yoy protective services approved where rising costs have 
caused such prices to exceed 15% increase authorized in 276 I. C. C. 323. Ex Parte 
137, Contracts for Protective Services, not to be printed, Aug. 13, 1951, Div. 3. 
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48. Joint Utilization. 


Trackage rights approved. F. D. 17346, A. T. & S. F. Ry. Co. Trackage Rights, 
not to be printed, Aug. 10, 1951, Div. 4. ) 

Trackage rights approved. F. D. 17421, G. C. & S. F. Ry. Co. Trackage Rights, 
not to be printed, Sept. 17, 1951, Div. 4. : 

Joint operations approved. F. D. 17429, Northern Pacific Terminal Co. Joint 
Operation, not to be printed, Sept. 17, 1951, Div. 4. 


49. Coordination. 


Approval of Illinois Freight Association Agreement pursuant to Sec. 5 (a) 
granted subject to conditions. Sec. 5 (a) Application No. 21, Illinois Freight Asso- 
ciation—A greement, ........ A ik , Aug. 17, 1951, Div. 2. 

Authority granted pursuant to Sec. 5 (1) to continue daily through l.c.l. service 
in pool cars to expedite service, eliminate transfers and reduce operating costs. No. 
30754, Atlantic Coast Line—Pooling, ........ Mage he ccd , Sept. 14, 1951, Div. 3. 


50. Service 
51. Requisite. 


The failure of a carrier to load a car efficiently which results in higher oo 

to the complainant basis of finding of unreasonableness, citing 269 I. C. C. 249, 254; 

pay Ny No. 30590, Dawson v. A. G. S. R. Coa, ........ fh oe , Sept. 13, 
51, Div. 3. 


60. Charges 
63. Commodity Classification. 


Commodity rates applying on radio cabinets and loudspeakers combined were not 
applicable to cabinets without radio or phonograph mechanisms installed. Class 
rates on cabinets, radio or talking machine, without mechanism, held oy a but 
unreasonable. MC-C-1089, Tell City Furniture Co. v. Morrow, ........ % Go 
Aug. 20, 1951, Div. 2. 

Glass flasks used as component parts in manufacture of vacuum bottles held to 
take rating of glassware, n.o.i.b.n., and not that of vacuum bottle fillers, insulated, 
not jacketed, since analogy rule was not applicable because article was embraced in 
an n.o.i.b.n. item. MC-C-1084, Landers, Frary and Clark v. Mobassuck Transporta- 
ton Co., ........ M. C. C.......... Ame, 15,1931, Div. z. 

Bus body trim moulding held to take rating of aluminum mouldings, loose or in 
packages, and not automobile body parts cut to size, since moulding required further 
cutting before installation and therefore was not cut to size, reversing 279 I. C. C. 
505. No. 30289, ACF-Brill Motors Co. v. Pennsylvania R. Co., ........ J tl ee : 
Commission. 


sereeese ry 


64. Rate Structure. 


A fourth-section departure results where a carrier publishes a lower rate for a 
longer haul than for a shorter haul over the same route in the same direction without 
approval of the Commission, citing 264 U. S. 403, 424. Unauthorized departures 
raise a presumption of unreasonableness not rebutted by removal of the departure, 
citing 167 I. C. C. 207, 209. A class rate based on the rating in the governing classi- 
fication is ordinarily the highest reasonable rate for that commodity, citing 258 
|. C. C. 789, 794. Where the minimum weight in connection with a commodity rate 
results in higher charges than under a class rate with a lower minimum, there is a 
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a of unreasonableness requiring special justification, citing 178 I. C. C. 
70, 253 I. C. C. 437. Complainant’s prior agreement to assailed rate is not deter- 
minative of the just, reasonable and nondiscriminatory et, 7. a rate, _— 


re C. C. 179, 181. No. 30599, New Process Gear Corp. v. N. VR. Co., E 
4. 4 ie , Aug. 8, 1951, Div. 3. 
Fourth section relief granted based on market and carrier omnennee, FSA 
21599, Alcohol to Illinois and W. T. L. Territories, ........ ia. Ss ee 
Div. 2. 


Fourth section relief denied where superiority and dependability of all-rail service, 
more favorable all-rail minimum, availability of other routes at lower cost to shipper 
and present movement of traffic are sufficient to hold traffic to rail routes under 
present rate structure. FSA 24409, Pulpboard from Port St. Joe, ........ 4, 
Aug. 29, 1951, Div. 2 

The principle of tariff construction of the Delmar case, 283 U. S. 686, applies 
only in connection with open-routing tariffs, citing 270 I. C. C. 35, 38. In applying 
intermediate-point rules with respect to their application over circuitous routes and 
in the absence of so-called internal routing instructions, the Commission has generally 
not distinguished between circuity resulting from movement over a single line and 
circuity resulting from movement over lines of several carriers, citing 213 |. C. C. 
fm, 23 1.C.C. 728 2L.c C at wic Cc. 73. te applying intermediate- 
point rules, where the established rate applies only over a single carrier or system, 
the application of the rate over an alternative route or routes which reflects no 
greater circuity than that usually approved in fourth section cases would not result in 
unreasonably circuitous routing. No. 30020, Citizens Gas & Coke Utility v. A. & S. 
Railroad, ........ ¢ | » July 31, 1951, Commission. 

Maximum degree of circuity authorized i in prior report, 277 I. C. C. 757, modified 
. _ to permit aan through processing points otherwise barred by previous maxi- 

I. & S. 5701, Coffee from Houston and New Orleans, ........ ie on, 
poy 24, 1951, Div 2 

Fourth-section relief based on truck-water competition denied where proposed 
truck rate has been withdrawn, but allowed as to circuitous routes subject to 50 
per cent circuity limitation. FSA 24658, Printing Paper to Chicago, ........ i eS 

..., Aug. 29, 1951, Div. 2 

iene ‘comparisons based on distances between origins and various destination 
groups basis of findings of unreasonableness for future. No. 30715, Renfrew Bleachery 
v. Greenville and Northern Ry. Co., ........ 1. C. C. ........, Sept. 13, 1951, Div. 3. 

In absence of showing that competitive situation is different at intermediate 
points on applicant’s circuitous routes, fourth section relief should be no broader 
than that permitted in connection with comparable rates over direct and competing 
routes. FSA 25328, Liquified Chlorine Gas from Baton Rouge, ........ - oy ae 
Sept. 17, 1951, Div. 2. 


65. Rate Level. 


Rate comparisons on like movements basis of finding rates on freight trailer 
frames to be unreasonable to extent in excess of 66 cents, minimum 24,000 pounds, 
citing 273 I. C. C. 213. No. 30741, Strick Co. v. C., M., St. P. & P. R. Co., 

I. C.C, ......., Sept. 13, 1951, Div. 

Motor carrier rates on cotton bagging as described in rail classification approved 
to meet rail competition. / & S M—35I1, Cotton Bagging to New Orleans, ........ 
mm: 4... %. , Aug. 14, 1951, Div. 2 

Propos ed rates on iron and steel articles with 24,000 pound minimum held un- 
reasonable, without prejudice to filing proposed rates subject to 30,000 pound — 
mum where latter would produce minimum truck-mile revenues of 33.6 cents. J] & S 
M—3329, Iron & Steel—Colorado to Kansag, ........ M.C.C. , Aug. 15, 1951, Div. 2 

Proposed reduced carload rates on aluminum in pigs and ingots held to be lower 
than necessary to meet large competition where proposed rate is approximately 12% 
lower than overall cost of water movement, citing 277 1. C. C. 123. I & S 5869, 
Aluminum, Point Comfort to East Davenport, ........ I. C.C........., Sept. 13, 1951, Div. 3. 
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On further hearing, no justification for modification of findings in 266 I. C. C. 
707 <@ as to increase rate differential between solid and liquid carbon dioxide. No. 
29163, Cardox Corp. v. A. & W. Ry. Co, ........ JR eee , July 31, 1951, Com- 
mission. 


65.1. Demurrage Charges. 


The nature and purpose of demurrage charges and cases involving them, with 
reference to those accruing as a result of strikes, reviewed. No. 29668, Commerce and 
Industry Assn. v. B. & O. R. R. Co., ........ Sie Mae eociwss , Aug. 8, 1951, Div. 2. 


67. Tariffs. 


Where tariff provision specifically provided that exceptions rating would only 
apply where articles moved in mixed shipments, it did not apply to straight ship- 
ments. MC-C-1051, Owatonna Tool Co. v. Bos Freight Lines, M. G. ©. 

Aug. 13, 1951, Div. p 


68. Discrimination. 


The failure of a railroad to absorb loading and unloading charges on ocean traffic 
at privately operated piers at Baltimore while absorbing such charges at other cities 
held not to be «x4 Te way «3 oe oo C. 169. No. 30446, Rukert Termi- 
nals Corp. v. B. & ORR ee, sae , Aug. 16, 1951, Div. 3. 


80. Unification 
81. Types Permissible. 


The Commission will refuse to approve purchase transactions whereby dupli- 
cating +o might be created by sale of interstate Ae and registration of intra- 


state rights under Sec. 206 (a), citing 55 M. C. 77. MC-F-4863, Courtney— 

p seas F S. Truck Line, not to be printed, a 31, 1951, Div. 4. See also 

a — Miller—Purchase (Portion)—Lang, ......... eG Ge enn, , Sept. 6, 1951, 
iv 


82. Control or Affiliation. 


The prohibition in Sec. 5 (4) extends not only to the acquisition of actual con- 
trol or wv) Ware but includes the power to control or manage, citing 39 M. C. C. 
623, 636; 45 125, 139. MC-F-4608, Wolter—Purchase—Kemmer, not to be 
printed, Sept. 6, 1951, Div. 4. 

Transaction resulting in change in stockholder’s interest from minority stock- 
holders to holder of 50 per cent of outstanding stock is such a change in control 
as to require Sec. 5 approval, citing 15 M. C. C. 469, 45 M, C.C. 165. MC-F-4959, 
Katz—Control—Rockland Coaches, not to be printed, Aug. 22, 1951, Div. 4. 

here grant of common carrier certificate “"y result in common control of 
applicant and — carrier in violation of Sec. 5 (4), issuance of certificate will 
be conditioned u upon at pproval of common control, citing 39 M. C. C. 620, 49 M. C. C. 
710. MC-11218 Materials Transport Common Carrier Application, not to 
be printed, Aug. 7, 1951, Div. 5. 

Control approved where operating economies would result and control would be 
transferred from non-carrier to a carrier, subject to condition prohibiting discrimina- 
ra against connecting lines. F. D. 17134, Pacific Coast R. R. Co. Control, ........ 
sees , Aug. 31, 1951, Div. 4. 
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Common control of two companies resulting in dual operations approved where 
companies are separately operated territorial scope of operations have differed, 
—“— Woods—Control—United Transports, not to be printed, Sept. 17, 1951, 

iv. 4. 

Approved. MC-F-4921, Burnham—Control—Burnham Warehouses, not to be 
printed, Sept. 12, 1951, Div. 4. 

Control approved to improve operations of local motorbus company with recom- 
mendation that corporate structure be simplified and subject to requirement that 
non-carrier garage company through which control is exercised be subject to Sec. 
204 (a) (1), 214 and 220, citing 40 M. C. C. 393. MC-F-4881, Kramer—Control— 
Garage Services, not to be printed, Aug. 3, 1951, Div. 4. 

Where control of motor carriers exists prior to their beginning interstate opera- 
tions, approval of control must be obtained before such operations may begin, citing 
39 M. C. C. 620. MC-F-4632, Schweiman Trucking Co—Control—Schweiman Truck- 
ing Co., not to be printed, May 29, 1951, Div. 4. 

Denied, where resulting in dual control which cannot be otherwise avoided. 
ggg Randall—Control—Byington Trucking Corp., not to be printed, Aug. 7, 

, Div. 4. 

Ownership of 25.5 percent of outstanding capital stock held not to constitute 
control within scope of Sec. 5 (2). MC-F-4968, Boak—Control—Rocket Freight 
Lines, not to be printed, Sept. 18, 1951, Div. 4. 


83. Acquisition or Merger. 


Approved, subject to service restrictions between certain points in order to 
prevent both carriers from performing service between points where only the vendor 
— service before, citing 45 M. C. C. 778. MC-F-4647, Super Service Motor 
— (Portion)—Hayes Freight Lines, ........ mM. C. C. ......... July 11, Bi, 

iv. 4. 

Purchase of contract carrier rights approved. MC-F-4766, Newman and Pem- 
og ly ae (Portion)—Fischbach Trucking Co., not to be printed, Aug. 10, 

, Div. 4. 

Merger approved in lieu of control where latter would have resulted in preser- 
vation of a’ operating rights by separate carriers under common control. 
MC-F-4820, United Transfer Co—Control—Carley & Hamilton, not to be printed, 
Sept. 19, 1951, Div. 4. 

Approved. MC-F4732, Seaboard Tank Lines—Purchase—Miller, not to be 
printed, July 13, 1951, Div. 4. 

Approved. MC-F-4710, White Eagle Lines—Purchase—Seal, not to be printed, 
July 25, 1951, Div. 4. 

Approved. MC-F-4784, Watson Bros—Purchase—Howell, not to be printed, 
July 25, 1951, Div. 4. 

Approved. MC-F-4938, Jones Truck Lines—Purchase (Portion)—Keystone 
Freight Lines, not to be printed, Aug. 31, 1951. 


Approved. F. D. 16956, Willis Purchase, ........ Se) oe , Aug. 2, 1951, Div. 4. 
Approved. MC-F-4698, Chicago Express—Purchase (Portion)—Brady Transfer 
and Storage Co.., ........ M Bc, , Sept. 6, 1951, Div. 4. 


_ Denied, as resulting in a new service, citing 56 M. C. C. 711, and as resulting in 
objectionable division of territorial authority, citing 57 M. C. C. 336. MC-F-4643, 
Virginia—Carolina Freight Lines—Purchase—Shippers Express, not to be printed, 
Sept. 6, 1951, Div. 4. 

Approved. MC-F-4825, Long Transportation Co—Purchase (Portion)—Spreen 
Bros. Motor Express, not to be printed, Aug. 6, 1951, Div. 4. . 

Approved. MC-F-4898, New England Greyhound Lines—Purchase (Portion)— 
The Greyhound Corporation, ........ i ie July 31, 1951, Div. 4. 

Approved. MC-F-4857, Transport Motor Express—Purchase—Coomler, not to 
be printed, Sept. 13, 1951, Div. 4. 
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Approved. MC-F-4834, 
printed, Sept. 6, 1951, Div. 4. ; ; 

A a F. D. 17408, Reading Company Merger, not to be printed, Aug. 30, 
1951, 

Approved. F. D. 17409, Reading Company Merger, not to be printed, Aug. 30, 
1951, Div. 4. 

Approved. MC-F4786, Dubrey Trucking Co—Purchase—Flynn, not to be 
printed, July 25, 1951, Div. 4 

Approved. MCLFA955, 4 Gardocky—Purchase (Portion)—Bowman, not to be 
printed, Aug. 24, 1951, Div. 4 

Approved. MC-F-4879, Pacific Greyhound Lines—Purchase—Airline Bus Co., 
not to be printed, Aug. 20, 1951, Div. 4. 

Approved. MC-F-496]1, Cooper ” taal Lines—Purchase—Augusta Truck Co., 
not to be printed, Aug. 20, ‘1951, Div. 4 

Approved. MC- 4816, Crouch Bros. —Purchase—Kranitz, not to be printed, 
Aug. 15, 1951, Div. 4. 

Approved. Garrett Freightlines—Purchase—Moab Garage Co., not to be printed, 
Sept. 6, 1951, Div. 4. ; 

Approved. MC-F-4948, Blue Ribbon Lines Corp.—Purchase—South Shore Bus 
Line, not to be printed, Sept. 7, 1951, Div. 4. 

Purchase of rights from affiliated carrier denied where neither vendor nor vendee 
has been able to operate rights profitably, vendor is on verge of bankruptcy and 
consideration is excessive. MC-F-4674, Queen City Coach Co—Purchase (Portion) 
—Smoky Mountain Stages, ........ et ee , Aug. 15, 1951, Div. 4. 

Denied, where rights have been operated by vendee under unlawful lease arrange- 
ment for over three years. MC-F-4829, Sprehe—Purchase (Portion)—St. Marys 
Truck Lines, not to be printed, Sept. 12, 1951, Div. 4. 


B. & R. Trucking Co.—Purchase—Ancieto, not to be 


85. Dormant Franchises. 


Where dormancy is charged in Sec. 5 proceedings, the burden is upon the ap- 
plicants to show in some detail the commodities transported, the points served, and 
the frequency of service in .7 that the effect of the transaction upon competition 
may be weighted, citing 56 M. C. C. 739. MC-F-4518, Eastern Freight Ways— 
Purchase—Cole, ........ i ok , Aug. 23, 1951, Div. 4. 

Approved, ‘where vendor's operations were interrupted by illness and evidence 
shows demand for reinstitution of service, citing 55 M. C. C. 277. MC-F-4928, 
Alterman—Purchase—Godfrey, not to be printed, Sept. 17, 1951, Div. 4. 

Where vendor’s operations were restricted by certificate to 10,000 pound mini- 
mum truckload lots, resulting operations limited by shippers preference for carriers 
able to handle all shipments without weight restriction, no basis for finding of 
dormancy, since common. carrier is only obligated to carry such articles as are within 
scope of its authority, citing 42 M. C. C. 225, for ~— in its territorial area, 
citing 241 U. S. 252. While dormancy will bar sale o irregular-route authority, 
the principle in 50 M. C. C. 749 and 56 M. C. C. 521 must be applied in view of 
the difference between regular- and irregular-route operations, citing 56 M. C. C. 
597. The rc b ha ; os may be increased is not_a bar to approval, 
citing 45 M. C. C C. 701, 57 M. C. C. 493. MC-F-4II1, Purdie Corp. 
est i ( Portion) Hoffman's Motor Transportation, ........ _ ee oe , Aug. 

iv 


86. Effect on Service or Public. 


Denied, where scope of vendor’s operations would not be diminished by sale, 
citing 45 M. C. C. 778, 55 M. C. C. 599, and roposal involves nothing more than 
sale of bare rights. MC-F-4764, McIntyre urchase (Portion)—Griggs Trucking 
Co., not to be printed, Aug. 22, 1951, Div. 4 

Denied, as resulting in duplicatin service, citing 57 M. C. C. 534. MC-F-4827, 
Apex Express—Purchase (Portion)—Lebr, not to be printed, Aug. 31, 1951, Div. 4. 
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87. Effect on parties. 


The Commission generally approves the consideration agreed upon by parties 
to a purchase transaction where arrived at by arms-length bargaining unless obvious 
excessive or burdensome to the purchasing carrier, citing 55 M. C. C. 328. MC-F- 
4937, Interstate Busses Corp—Purchase (Portion)—T he Short Line, not to be printed, 
Sept. 19, 1951, Div. 4. 


88. Effect on competitors. 


There are other factors than single-line service which govern carrier’s ability to 
attract traffic away from competitors, such as availability of proper equipment, 
proximity of terminal to shipper, pick-up and delivery schedules, solicitation effort 
and shipper’s past experience. MC-F-4647, Super Service Motor Freight—Purchase 
(Portion)—Hayes Freight Lines, ........ | oe ae » July 11, 1951, Div. 4. 

Approved where vendee has been competitive in territory through trailer inter- 
change with vendor and claimed loss of traffic by protesting carrier is based upon 
estimates and is somewhat speculative or conjectural. MC-F-4795, Campbell Sixty 
AL ay pipeeeaie and Merger-Highway Express, ........ __ ee , Aug. 13, 

, Div. 4. 














Recent Court Decisions 
By Warren H. Waener, Editor 





Single Judge—Three Judge—Single Judge proceeding—suit against United States 
without its consent—parcel post rates. 

Spiegel, Inc. v. United States of America, Interstate Commerce Commis- 
sion, and Jesse M. Donaldson, Postmaster General. (Civil Action 
No. 2785-51) 


The Postmaster General requested the ‘‘consent’’ of the Commission 
to certain increases proposed by him for parcel post handling. Pursuant 
to that request the Commission entered into an investigation in Docket 
No. 30690, Increased Parcel Post Rates, 1950. After hearings the Com- 
mission gave its consent to the rates proposed with certain modifications 
and exceptions. (Report of May 11, 1951). 

Suit was brought in July, 1951, in the District Court for the District 
of Columbia to enjoin, set aside and annul ‘‘orders’’ of the Commission 
and the Postmaster General made in connection with that proceeding. 
The case was first heard on motion of the defendants to dismiss. This 
motion attacked the jurisdiction of the Court, particularly as to the con- 
stituting of a three-judge court under the Urgent Deficiency Act, ap- 
plicable to review of orders of the Commission, and of its jurisdiction 
because of an alleged constitutional question. 

The Court, Judge Curran only sitting, held that there was a con- 
stitutional question involved, overruled the motion to dismiss, and held 
that the case was a proper one for a three-judge court. Leave was given 
to renew the motion before that court when constituted. 

The case was then presented to a three-judge court on the motion 
to dismiss; and after argument, it held that there was no substantial 
constitutional question present; that the action sought to be enjoined 
was not an order of the Commission within the meaning of Section 2325 
of title 28 U. S. C.; and that the provisions of law relied upon to in- 
voke the jurisdiction of a three-judge court are not applicable in this 
eause. It ordered that the case and all motions theretofore filed therein 
be remitted to a single judge of the District Court ‘‘to pursue further 
the proceedings herein * * *.”’ 

The case was then argued on the motion to dismiss before a single 
judge, Judge Letts. He issued an ‘‘Informal Memorandum,’’ reading 
as follows: 


‘‘The court concludes that it has no jurisdiction over the sub- 
ject matter of the suit since it is in effect a suit against the United 
States to which the United States has not consented; the complaint 
does not present a justiciable controversy over which the court has 
jurisdiction ; the plaintiff has no standing to maintain the suit; the 
Administrative Procedure Act does not apply to proceedings of the 
Postmaster General in fixing parcel post rates. 


—_ 
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‘‘The motion of the defendants to dismiss the complaint is 
granted. It follows that all relief sought by plaintiff will be denied. 

‘*Counsel for defendants will submit appropriate orders con- 
sistent herewith.’’ 





Findings supported by the record considered as a whole—fitness in light of alleged 
illegal operations—refusal to reopen for rehearing—desire of applicant to sell 
if certificate granted. 


St. Johnsbury Trucking Co., et al. v. United States, et al. (No. 945) 


On September 5, 1951, a three-judge District Court for the District 
of Vermont sustained the Commission’s report and order of March 7, 
1947 (petition for rehearing denied April 7, 1947), in No. MC-26056 
(Sub-No. 1), Marvin J. Haigis and Kneeland G. Nichols Extension— 
Vermont and New Hampshire, finding that public convenience and neces- 
sity required operation by applicants in interstate or foreign commerce, 
as a common carrier by motor vehicle of general commodities, with ex- 
ceptions, between certain points in Massachusetts, Vermont and New 
Hampshire, over regular routes, serving certain intermediate points. 

The Court held that the Commission’s finding of public convenience 
and necessity was supported by substantial evidence on the record con- 
sidered as a whole, and that the Commission was correct in considering 
operations conducted in good faith even though technically beyond the 
scope of applicant’s operating authority. 

Plaintiffs sought to have the decision of the Commission and the 
certificate annulled and set aside. 

Quoting from the decision of the Court: 

(1) The plaintiff’s claim that the Commission was arbitrary and 
capricious in finding that the proposed service of Haigis and Nichols was 
required by the present or future public convenience and necessity is 
completely untenable. 

This Court must sustain the Commission if its findings are sup- 
ported by substantial evidence on the record considered as a whole. 
(Universal Camera Corp. v. N. L. R. B., 340 U. S. 474, 493) (Capital 
Transit Company v. U. S., 97 Fed. Supp. 614, 618). That they were is 
apparent of record provided Exhibit 7 was properly received in evi- 
dence. There was oral testimony by representative shippers to show 
the need for the services and that, despite the fact that competitive 
services were available to supply the need partially, such services were 
inferior to those of the applicants. Exhibit 7 shows that the applicants 
carried approximately 8000 shipments over the routes in question be- 
tween January 14, 1940, through June 19, 1944, and the objection to it 
was that this transportation was not in accordance with the certificate 
they held under ‘‘grandfather’’ rights. However, the Commission found 
that these operations were conducted in good faith and if that finding 
is supportable, Exhibit 7 was properly received and _ considered. 
(Crichton v. United States, 56 Fed. Supp. 876) (A. B. & C. Motor Transp. 
Co. v. United States, 69 Fed. Supp. 166). It was based upon findings 
made by the Commission in prior proceedings before it in which one 
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of the plaintiffs and Haigis and Nichols were parties and in which that 
issue was raised and decided. (Gay’s Express, Inc. v. Haigis and Nichols, 
43 M. C. C. 277). The effect of the decision was that Haigis and Nichols 
had conducted these operations in good faith in the belief that they 
were within their rights. The Commission could take notice of its own 
records. (Nat. Fire Ins. Co. of Hartford v. Thompson, 281 U. 8. 331, 
336) (Nahtel Corp. v. West. Va. Pulp & Paper Co., 141 F. 2d 1) 
(Crichton v. United States, supra). It is not circumscribed by strict 
rules of evidence, (J. C. C. v. Louisville & N. R. Co., 227 U. S. 88, 93). 
Moreover, the applicants were not seeking to show ‘‘grandfather’’ rights. 
under Section 306 (a) of Title 49 U. S. C. which must be supported by 
‘bona fide’’ operations before June 1, 1935. Instead, they sought to 
obtain an amplified certificate under 49 U. 8. C. Section 307 (a). That 
requires proof (1) that the applicant is fit, willing and able to perform 
the proposed service and (2) that this service is, or will be, required by 
the present or future public convenience or necessity. As to (1) the 
character of the applicants is pertinent and their past conduct is re- 
vealing but as to (2) the paramount consideration is what services the 
public does, or will, need and as to that it is the kind and amount of 
the transportation which has been used rather than the conduct of the 
applicants which is relevant. (Crichton v. United States, supra). 

Certainly, on this evidence, the Commission’s findings of public 
convenience and necessity was fully justified since this evidence was 
bulwarked by additional oral testimony. The Commission, with its ex- 
pert judgment in this field, is the trier of facts. (U. 8S. v. Pan Am. 
Petrol Corp., 304 U. S. 156, 158) (U. 8. v. Freight Carriers Corp., 315 
U. S. 475, 482) (Capital Transit Company v. U. 8., 97 Fed. Supp. 614, 
618). 

(2) The plaintiffs also complain that the decision of the Commis- 
sion was arbitrary and capricious in ruling that Haigis and Nichols were 
fit, willing and able. Again, the gist of the plaintiffs’ attack on this 
finding is that Haigis and Nichols were unfit because they had carried 
on extensive illegal operations between January, 1940 and June, 1944. 
The plaintiffs have made no claim anywhere in this case that Messrs. 
Haigis and Nichols were not able to carry on these operations, but the 
plaintiffs say they are not fit to carry on these operations because of 
their illegally conducted operations. 

It could consider its findings in the Gay’s Express case as a piece 
of evidence bearing on the fitness of Messrs. Haigis and Nichols to con- 
duct the operations sought. Indeed the plaintiffs raised no question that 
Haigis and Nichols were not able financially to conduct the proposed 
service. Their claim is that Haigis and Nichols were not fit because of 
the illegally conducted operations. This Court cannot say that the Com- 
mission was arbitrary and capricious in finding that Haigis and Nichols 
were fit and able financially and otherwise to properly conduct the pro- 
posed service. There is substantial evidence on the whole record to sub- 
stantiate this finding, and the Commission is the trier of the fact. (U.S. 
v. Freight Carriers Corp., supra). 
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(3) The plaintiffs’ contention that the Commission erred in find- 
ing that the plaintiffs did not offer adequate services for the transporta- 
tion of general commodities, particularly in view of past war conditions, 
is untenable. The Commission did not set forth the conclusion alleged 
in the plaintiffs’ Complaint in this matter. The Commission stated in 
its report that :—‘‘ While competitive services are to some extent avail- 
able, shippers found fault with them because of delayed pick-ups, their 
irregularity, or the inability of such carriers to furnish equipment.’’ 
This conclusion is substantially supported by evidence. The Commis- 
sion further found that :—‘‘The evidence indicates that these conditions 
were extant even in the pre-war period and did not stem wholly from 
war conditions.’’ There is sufficient evidence in the record to warrant 
such a finding by the Commission. It is not required to deny such an 
application unless it finds an actual inability on the part of the plain- 
tiffs to render complete service. (U.S. v. Detroit & Cleveland Naviga- 
tion Co., et al., 326 U. S. 236, 240) (J. C. C. v. Parker, 326 U. S. 60). 
The grant to the plaintiffs of their operating rights was in no sense, the 
grant of a monopoly. (North Coast Transp. Co. v. U. S8., 54 Fed. Supp. 
448, 451). Under the Motor Carrier Act, there is no vested right on the 
public highway for any transportation business conducted on the high- 
ways. (Capital Transit Company v. U. S., 97 Fed. Supp. 614, 620). 
An increase in competition is no reason for denying the Commission’s 
authority to issue a certificate. (A. B. & C. Motor Transp. Co. v. U. S., 
69 Fed. Supp. 166, 169). The Commission was, and is, acquainted with 
the impact of the war upon facilities for transportation and upon the 
transportation business in general. (U. 8. v. Pierce Auto Lines, 327 
U. S. 515, 535). The decision on this point was clearly and peculiarly 
in the province of the Commission. 

(4) The claim of the plaintiffs that the final order of the Com- 
mission was arbitrary and capricious because it refused to hear or con- 
sider evidence as set forth in a petition for rehearing of a criminal con- 
viction of Haigis and Nichols in June, 1946, for illegal operations and 
violations of a cease and desist order, cannot be sustained. As has been 
pointed out, the Commission found, in the case of Gay’s Express, Inc. v. 
Haigis and Nichols, 43 M. C. C. 277, that certain operations conducted 
by Haigis and Nichols between January 14, 1940 and June 19, 1944 were 
illegal but were carried on in good faith by Haigis and Nichols. It 
issued a cease and desist order in the Gay’s Express case, which became 
effective August 15, 1944. The criminal conviction covered certain 
operations of Haigis and Nichols between the period August 16, 1944 
and June, 1945. We take it for granted that the violation of this order 
which was the basis of the indictment to which they pleaded guilty shows 
that their unlawful operations after August 15, 1944, were not carried 
on in good faith. But their plea was not an admission that the prior 
operations covered by Exhibit 7 were not conducted in the honest belief 
that they were lawful. Consequently, it was for the commission to de- 
termine whether these criminal proceedings were of sufficient probative 
force as to the fitness of the applicants to require the granting of the 
petition for rehearing. The general rule is that rehearings before ad- 
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ministrative bodies are addressed to their own discretion. (Interstate 
Commerce Commission v. Jersey City, 322 U.S. 503, 515). Only a show- 
ing of the clearest abuse of discretion can sustain an exception to this 
rule (U. 8. v. Pierce Auto Lines, 327 U. 8. 515, 535). It is indeed diffi- 
cult to understand how a violation of the Commission’s cease and desist 
order that took place between August 16, 1944 and June, 1945 could have 
much relevant bearing on the good faith of Haigis and Nichols in opera- 
tions carried on, albeit illegally, but under color of ‘‘grandfather’’ rights 
between January, 1940 and June, 1944. Certainly there is no clear abuse 
of discretion, and certainly the complaint of the plaintiffs on this ground 
cannot be sustained. 

(5) The plaintiff’s last claim is that the final order of the Com- 
mission was arbitrary and capricious because the Commission refused 
to hear or consider certain evidence set forth in a petition for a rehear- 
ing, which tended to indicate that Haigis and Nichols did not intend to 
comply with the terms in their Certificate of Public Convenience and 
Necessity because Nichols desired to procure the Certificate in order 
that he might sell it. On November 19, 1946, Nichols wrote a letter to 
the Commission in which he indicated a desire to sell his interest in the 
business when and if the Certificate was finally granted. However, the 
mere fact that one of the two parties may desire to sell his share of the 
Certificate of Public Convenience and Necessity is not proof that there 
is no publie necessity or need for the service. The operations may still 
be conducted by the other party, and certainly, under the law, before 
any sale can be had, the Commission must be satisfied that the purchaser 
is fit and able to conduct the operations authorized. This Court cannot 
say that the Commission erred in refusing to grant that petition. 

We find that the findings of fact by the Commission are supported 
by substantial evidence and they are adopted, and by reference, appended 
hereto. We approve the Commission’s Conclusions of Law and hold that 
its order is within its jurisdiction and is valid. 





Declaratory judgment—flat steel embraced by authority to haul ‘materials and 
supplies used in . . . manufacturing, storage, . . . of petroleum and its by- 
products.”” . . . injunction issued. 


Ball Brothers Trucking Company, Inc. v. Tilden L. Childs, Interstate 
Commerce Commission, et al. (Civil No. 2110) 


On March 10, 1951, the District Court of the Northern District of 
Texas, Fort Worth Division, delivered in open court a tentative opinion 
(now on appeal in the United States Court of Appeals, Fifth Circuit). 
Quoting the entire opinion: 


** Judge Davidson : 
‘*Gentlemen, inasmuch as Counsel have been courteous enough 
to tender to the Court briefs, we feel that the Court should read 
them. However, while it is fresh on my mind I am going to give 
you my views, and unless they are changed by the briefs and the 
law they refer to they will still be my views. 
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‘‘In this case of Ball Bros. Trucking Company vs. Tilden L. 
Childs and others we have the complainant, Ball Bros. Trucking 
Company, holding a certificate of necessity and convenience which 
just means a permission to act as a carrier of certain commodities 
over certain lines. That certificate is here now before the Court. 

‘‘The complainant charges, in part, that he has been operating 
on an extensive scale under that certificate and that he has hauled 
large quantities of flat steel. That he has now under contract for 
hauling many tons, I believe 800 tons of steel. That he has received 
word from the defendant, Tilden L. Childs, that his permit or his 
certificate does not embrace nor include any authority to him to haul 
steel, and that if he hauls steel without such authority he will be 
amenable to the law. That his client in Oklahoma City to whom he 
is delivering this steel has received a similar notice. The natural 
consequence of breaking the regulation and hauling a commodity for 
which he has no certificate of authority would subject him to prose- 
cution and to the toils of the law, as therein provided. He has ap- 
peared in this case with suit for a judicial review. There is no 
formal action of the Interstate Commerce Commission to be reviewed. 
There has been sent out by letter an indication, however, that they 
expect to haul and will probably haul it without authority but they 
state expressly that they do not desire to be so held, but nevertheless 
the field management who has charge of the regulation of these 
things, and who has the right to prefer charges before magistrates 
to have drivers arrested and to stop the transportation of these 
things, has notified them that under the circumstances they should 
desist. 

‘“Now the Interstate Commerce Commission, a defendant in the 
ease, takes the position, as we gather, that in controversies bearing 
upon the right to transport commodities in interstate commerce that 
it is incumbent upon the carrier to come to the Interstate Commerce 
Commission for authority, and that is conceded. 

‘‘The complainant, Ball Brothers Trucking Company, has, how- 
ever, been to the Interstate Commerce Commission, and they have 
an order of that Commission in the form of a certificate of public 
convenience and necessity, No. MC-58311 subdivision 1, which con- 
tains the following: 


‘It is ordered that the transportation services to be per- 
formed by the said carrier in interstate or foreign commerce’— 
and below we read: 

‘Machinery, equipment, materials, and supplies used in or 
in connection with the discovery, development, production, re- 
finement, manufacturing processes, storage, and transmission of 
petroleum and its byproducts.’ 


‘‘There is no question but what the steel being transported is 
material for the manufacture of tanks for the storage of oil. We 
doubt if there is an oil field in existence which is not operated to a 
large degree by the use of tanks. Something is said about raw ma- 
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terial. It might be that it would be insisted that this raw material 
should be manufactured in Houston and then the tank transported, 
but what reasonable feasibility would there exist in requiring a 
carrier to transport great empty tanks when he might transport the 
material that would make several empty tanks on the same trip, and 
therefore that could not have entered into the purpose of the Inter- 
state Commerce Commission in making this order. 

‘‘Then we go down a little farther—‘ processing for storage.’ 
What material would be used for storage except tanks? The undis- 
puted evidence in the case is that this flat steel was designed for the 
purpose of making storage tanks and tanks in connection with the 
processing, developing, and transportation of the oil. 

‘“Now it is insisted that the complainant should go to the Inter- 
state Commerce Commission since the question has arisen and get a 
further and new order. There might be something in that if there 
was anything ambiguous about this order, but we are unable to see 
how, by the use of ordinary English, any one drafting the order 
could make one more intelligible than the one complainant already 
has. He shall be allowed to haul machinery, equipment, material, 
and supplies used in the development, in the refining and in the 
storage of petroleum products, and if a tank is not that which neces- 
sarily comes within that definition I could hardly understand how 
a definition could be made more definite. 

‘*Tt is therefore the Court’s view that where these controversies 
arise, instead of a man having to dare the law and get himself within 
the toils of the law that he may ask the court for a declaratory judg- 
ment. We think that is a very wholesome law and statute for judi- 
cial review that expressly enumerates that declaratory judgment is 
one of the means that may be invoked, having the court to interpret 
the law in order that a party may know his right before he breaks 
the law. 

‘*It is therefore the view of the Court that there is no ambiguity 
in the order that is now in existence. It is the view of the Court 
that the complainant is entitled to a declaratory judgment estab- 
lishing his right and restraining anyone from interfering with him 
until this order itself is changed. 

*‘T will grant a restraining order against anyone interfering 
with those who undertake to transport that material. 

‘The declaratory judgment will be against the Interstate Com- 
merce Commission and the writ of injunction will be against all of 
its agents here in Texas, including Mr. Childs.”’ 








Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 
Allan Watkins, Chairman, 214 Grant Building, Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchecomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


A. J. Christiansen, Chairman, T. M., Northern Illinois Coal Trade 
Association, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Giles Morrow, Chairman, 1220 Dupont Cirele Building, Washing- 
ton 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article 1V.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNaL.) 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Ray Cox, Chairman, 316 Board of Trade Building, Kansas City 6, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially wnvited to attend these meetings. 


St. Louis, Missouri, Chapter 


E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


John R. Mahoney, Chairman, Lord, Day & Lord, 25 Broadway, 
New York 4, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Lloyd Meyer, President, 4716 East 45th Street, Minneapolis, 
Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August 
and September. 
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Pittsburgh Chapter 


Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Gowan Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. 8. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National association to attend meetings. 


Southern California Chapter 


Wyman C. Knapp, Chairman, Gordon, Knapp & Gill, 612 Citizens 
National Bank Building, Los Angeles 13, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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List of New Members * 


Frank C. Aldrich, Jr., (A) Matheson, 


Dixon & Brady, 2150 Guardian Bldg. - 


Detroit 26, Michigan. 

Robert G. Anderson, (B) 100060 Morley 
Street, Detroit 4, Michigan. 

Glenn W. Blackshear, (A) 201 Barr Build- 
ing, Washington 6, D. C. 

Byron Cahill, (B) 135 South 26th Street, 
Lincoln, Nebraska. 
Frederick G. Freund, (A) Director, 
Traffic Department, American Truck- 
ing Associations, Inc., 1424-16th Street, 

N. W., Washington 6, D. C. 

Kermit M. Green, (B) A. T. M., Cush- 
man Motor Delivery Co., 1480 West 
Kinzie Street, Chicago 22, Illinois. 

Donald J. Harvey, (B) 1441 Clay Street, 
San Francisco 9, California. 

T. Marvin Hennessy, (B) A. 2... 
Seng pe Quartz Co., Rm. 1156, 
Public Ledger Bldg., Philadelphia 6, 
Pennsylvania. 


Walter F. Huxley, (A) 210 East Illinois 
St., Chicago 11, Illinois. 

Frank J. Kelly, (A) 807-809 DuPont 
Building, Miami 32, Florida. 

Leo H. McKay, (A) First National Bank 
Building, Sharon, Pennsylvania. 


Stephen R. Magyar, (A) 35 South Main 
Street, Orlando, Florida. 


Leonard S. Ralph, (A) 32 Exchange 
Place, Salt Lake City, Utah. 

John B. Swan, Jr., (B) Philco Corpora- 
tion, “C” and Tioga Streets, Philadel- 
phia 34, Pennsylvania. 

Russell F. Treptow, (B) Gen’l. Agt., Ft. 
Dodge, Des Moines & Southern Rail- 
way, 1017 Story Street, Boone, Iowa. 

Albert W. Trice, (A) 290 American 
Building, Ada, Oklahoma. 

J. Gerald Wetzel, (A) Matheson, Dixon 
& Brady, 2150 Guardian Bldg., Detroit 
26, Michigan. 


REINSTATED TO MEMBERSHIP 


Peter Paul Fessides, (B) 5120 Chancellor 
Street, Piadeips ia 39, Pennsylvania. 
Earl E. Miller, (B) Husmann & Roper 
Freight Lines, Inc., 1717 North Broad- 
way, St. Louis 6, Missouri. 

Lewis W. Petteway, (A) P. O. Box 810, 
Tallahassee, Florida. 





Jack M. Rice, District Mgr., (B) South- 
ern Express, Inc., 521 Santa Fe, Kansas 
City, Mo. 

Placido Romano, (B) General Traffic 
Department, Remington Rand, Inc., 
315 Fourth Avenue, New York 10, N. Y. 


* Elected to membership October, 1951. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JouRNAL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
OO | US $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractiTIonEers’ JOURNAL, June, 1948—while they 
STIR ‘<cesecnbsirvitiotindinietiadieiininiienneinnhualiieiiictienphpienianenincsbetsnanengiiabieiaiasiiiatiaaien 35 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice ....  .50 


Manual of Practiee and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PRactTITIONERS’ JOURNAL ........ .50 
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